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Abstract: Restrictions on the principle of freedom of contract with the purpose of protection of
state interests and standards of public morality are common for many continental civil orders. At the
same time, such restrictions raise many questions both in the theory of civil law and in the practice
of their legal enforcement, considering the evaluative nature of the categories "interests of the state
and society” and "moral foundations of society". The purpose of this article is to identify the main
approaches to identifying agreements the content of which violates the interests of the state and

society and its moral foundations in the civil legislation of Ukraine.
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The overwhelming majority of the continen-
tal civil laws are aware of the statutory concepts of
restrictions on the freedom of contractual activity
with the purpose of protection of the interests of
the state or the standards of public morality. In par-
ticular, these may include the provisions of Art. 6 of
the French Civil Code that prohibit departing from
the laws relating to public order by the conclusion
of separate agreements. Paragraph 138 of the Ger-
man Civil Code states that an agreement that vio-
lates good intentions is null and void. Article 169 of
the Civil Code of the Russian Federation according
to which an agreement concluded with the purpose
that knowingly conflicts with the principles of law
and order is null and void. In its turn, the Civil Law
of Ukraine also contains relevant provisions, name-
ly, the provisions of Art. 203 of the Civil Code of

Ukraine establish that the content of an agreement
may not conflict with this Code, other acts of civil
legislation, as well as the interests of the state and
society and its moral principles. According to Art.
228 of the Civil Code of Ukraine, such agreements
may be declared in a judicial proceeding as invalid.
The given group of agreements received the name
of antisocial and, accordingly, anti-moral in the civil
legislation of Ukraine.

The practical application of the civil law provi-
sions on anti-social agreements raises many ques-
tions that are (primarily) connected with the uncer-
tainty of the content of the legal categories “interests
of the state and society” and “moral foundations of
society”. In particular, the current civil legislation of
Ukraine does not contain a specific legal definition
of the above categories, therefore the content of the
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latter is filled in depending on how they are inter-
preted by the parties to civil transactions and judicial
practice.

Problematic issues regarding the restriction of the
freedom of contract by the interests of the state and
society and its moral foundations have repeatedly
been the subject of scientific research. In particular,
such native scholars as Dzera O. V., Kuznetsova N. S,
Bychkova S.S., and others dedicated their works to
these issues.

Thus, during his investigation of the legal conse-
quences of the conclusion of anti-social agreements,
Dzera O.V. drew attention to the imbalance of civil
legislation provisions which determine the list of
agreements that violate public order and establish
legal consequences of agreements the content of
which conflicts with the interests of the state and
society and its moral principles. In connection with
this, the scientist suggested to carry out a legislative
review of the relevant rules in order to harmonize
them and introduce specific types of violations into
their text [ 1, p. 96].

During her investigation of anti-social agree-
ments and the consequences of their conclusion,
Kuznetsova N.S. also concluded that the relevant
provisions of the civil legislation of Ukraine were not
balanced and noted that the provisions of Art. 228
of the Civil Code of Ukraine raise many questions
not only in terms of the content but also from the
perspective of legal writing [2, p. 67].

In her turn, during her investigation of the con-
sequences of conclusion of agreements with the pur-
pose that conflicts with the interests of the state and
society, Bychkova S. S. drew attention to the various
consequences of conclusion of an agreement that
violates public order (restitution) and an agreement
that violates the interests of the state and society
(confiscation). In particular, according to the schol-
ar, there should be established identical legal conse-
quences for an agreement that violates public order
as well as for an act that conflicts with the interests
of the state and society and its moral principles [3].

However, despite the existence of the above sci-
entific researches, as of today the topic of anti-social
and anti-moral agreements remains relevant.

As mentioned above, the main problem of legal
enforcement of the categories “interests of the state
and society” and “moral foundations of society” in
the context of the invalidity of agreements is their
legislative uncertainty. In particular, the civil legisla-
tion of Ukraine lacks provisions that would allow to
find out what is covered by the categories “interests
of the state and society” and “moral foundations
of society”. We believe that in this case, it is neces-
sary to pay attention to the provisions of Part 1 of
Art. 203 of the Civil Code of Ukraine, according to
which the content of the agreement may not con-
flict with: (1) the Civil Code and other acts of civil
legislation; (2) the interests of the state and society;
(3) its moral principles. Based on the complex legal
analysis of the aforementioned regulation it appears
that the legislator does not identify the provisions of
civillegislation, the interests of the state and society,
and the social morality with each other. Accordingly,
the question arises whether the interests of the state
and society and its moral principles are covered by
legislative regulations or not?

While answering the above question it is necessary
to pay attention to the Decision of the Constitutional
Court of Ukraine as of April 08, 1999, No. 3-rp/99 in
the case concerning the representation of the interests
of the state in the arbitration court by the Prosecutor’s
Office of Ukraine. In particular, in the mentioned de-
cision (paragraph 3), the Constitutional Court speci-
fied that: public interests are interests related to the
need for the implementation of nation-wide actions,
programs aimed at protecting sovereignty, territorial
integrity, and state control of Ukraine, guaranteeing its
state, economic, informational, and ecological safety,
protection of land as national wealth, protection of the
rights of all subjects of property rights and economic
management, etc. [4].

In its turn, the retrospective analysis of the cate-
gory “interests of the state and society” indicates that
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the latter was first secured in the Civil Code of the
Ukrainian Soviet Socialist Republic in 1963. Thus,
the provisions of Art. 49 of the Central Committee
of the Ukrainian SSR established the invalidity of an
agreement concluded with the purpose that conflicts
with the interests of the state and society. At the same
time, Art. 49 of the Central Committee of the Ukrai-
nian SSR did not define anti-social agreements, but
only established the consequences arising as a result
of the conclusion of such agreements. While deter-
mining such agreements, it was necessary to focus on
judicial practice. In particular, in paragraph 6 of the
Resolution of the Plenum of the Supreme Court of
Ukraine “On judicial practice in cases on invalidation
of agreements” as of April 28, 1978, it was stated that
the action of Art. 49 of the Central Committee of the
USSR is applicable to the agreements that violate the
general principles of the existing social order. These
include, in particular, agreements aimed at using col-
lective, state or private property with a mercenary
motive and notwithstanding the law, receiving by the
citizens of unearned income, using property owned
or used by them against the interests of society, ille-
gal alienation of land or illegal land use, and disposi-
tion or acquisition against the established rules of
items withdrawn from circulation or limited in circu-
lation. When satisfying the claim in such a case, the
court should indicate in the decision what exactly
was knowingly contrary to the interests of the state
and society about the purpose of the conclusion of
the agreement and which of its participants had the
intention to achieve this purpose [S]. Later on, the
list of anti-social agreements contained in the resolu-
tion was expanded, in particular, the agreements on
tax avoidance were added to the latter [6].
Consequently, based on the above mentioned it
appears that the interests of the state and society are
actually covered by public interests and the violation
of the latter allows talking about the anti-sociality of
an agreement. The above mentioned gives grounds
for asserting the identity of the categories “public or-
der” and “interests of the state and society”. After all,

based on the aforementioned juridical practice, it ap-
pears that the main objective of consolidation in the
civil legislation of Ukraine of the category “interests
of the state and society” is the protection of public
interests. Accordingly, the violation of the interests
of the state and society is an action that simultane-
ously violates public order. This is confirmed by the
judicial practice that proceeds from the fact that a
contract concluded with the purpose that knowingly
conflicts with the interests of the state and society is
at the same time one that violates public order, and,
therefore, is null and void [7].

Taking into consideration the above, it appears
that under agreements the content of which conflicts
the interests of the state and society in the sense of
Part 1 of Art. 203 of the Civil Code of Ukraine it
is necessary to understand those that violate public
interests. That said it is necessary to proceed from the
fact that the violation of the interests of the state and
society is at the same time the violation of “public
order”. In our opinion, this viewpoint is logical in
the context of the provisions of Part 1 of Art. 203 of
the Civil Code of Ukraine that restrict the freedom
of contractual activity by the requirements of private
law. Such a wording leaves beyond the cited article
in the cases when the content of the agreement con-
flicts with the public interests enshrined primarily
in the provisions of public law. In particular, we be-
lieve that the provisions of Art. 203 of the Civil Code
of Ukraine regarding the interests of the state and
society should apply to the cases when the rules of
public law condemn one or other agreement without
establishing its nullity. Obviously, in most cases, such
agreements would be instruments for committing a
criminal offence or administrative violation.

Asmentioned above, Part 1 of Art. 203 of the Civil
Code of Ukraine restricts the freedom of contractual
activity by such a civil law category as “moral founda-
tions of society”. It should be noted that in the Civil
Code of Ukraine the moral foundations of society are
limited to the exercise of civil rights, the principle of
the freedom of contract, property rights, the right to
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self-defence, publication of works, terms and provi-
sions of the will, etc. However, despite such a repeat-
ed recourse by the legislator to the category “moral
foundations of society”, he does not provide a specific
definition of the latter. The only definition of public
morality is given in Art. 1 of the Law of Ukraine “On
Protection of Public Morality”, according to which
public morality is a system of ethical standards and
rules of conduct that prevail in a society on the basis
of traditional spiritual and cultural values, concepts
of goodness, honour, dignity, public duty, conscience,
and justice. At the same time, it should be considered
that the above definition of public morality is given in
the context of the aforementioned law, the scope of
which is rather narrow and does not apply to all legal
relations without exception.

In scientific and practical comments to Art. 203
of the Civil Code of Ukraine it is stated that the pro-
vision of the latter on the obligatory compliance of
the content of the agreement with the moral foun-
dations of society cannot be called successful since
it will constantly receive different interpretations
both in science and in judicial practice. Indeed, in
this case, the category of moral foundations of soci-
ety does not contain sufficient legal characteristics
for its unambiguous understanding [8, p. 157]. In
view of the above, it is necessary to avoid broad in-
terpretation of the category “moral foundations of
society” as this may lead to the arbitrary invalidation
of an agreement in which the conduct of its partici-
pants does not contain any signs of significant danger
to the public. In such circumstances, an agreement
that conflicts with the moral foundations of a society
should be considered invalid if these moral princi-
ples have expressly or generally found their norma-
tive consolidation, for example, as stipulated in the
Constitution of Ukraine, the Law of Ukraine “On
Protection of Public Morality” [9].

Thus, in civil law there is an item in which it is
proposed to restrict the category “moral founda-
tions of society” solely by legislative regulations. In
our opinion, such an approach cannot be justified,

because in this case, the question arises: why did
the legislator separate the category “moral founda-
tions of society” along with the provisions of civil
legislation in Part 1 of Art. 203 of the Civil Code of
Ukraine? As a matter of fact, if we proceed from the
viewpoint of identifying the moral foundations of
society with the civil law regulations, then there is
no sense in separating the standards of social mo-
rality into a separate category. Under such condi-
tions, the legislative regulations alone are sufficient
for restriction of the freedom of contractual activ-
ity. Obviously, under the standards of morality, the
legislator understands something different from the
provisions of civil law. To a certain extent, the Con-
stitutional Court of Ukraine answered this question
in its decision as of November 02, 2004 in the case
No. 1-33/2004 on the constitutional petition of the
Supreme Court of Ukraine regarding the compliance
of the Constitution of Ukraine (constitutionality)
with the provisions of Art. 69 of the Criminal Code
of Ukraine (case on the appointment by a court of a
lenient punishment). In particular, the Court drew
attention to the fact that one of the manifestations
of the supremacy of law is the unrestrictedness of
the law by the legislation alone as one of its forms,
but it also includes other social regulators, in par-
ticular, standards of morality, traditions, customs,
etc., which are legitimated by the society and based
on the historically achieved cultural level. All these
elements of the law are united by a quality that cor-
responds to the ideology of justice and the idea of
the law that to a large extent has found its reflection
in the Constitution of Ukraine [10].

Based on the above we can make a conclusion that
the civil law is not restricted only to legislative regula-
tions, but also includes other social regulators, in par-
ticular, standards of morality, traditions, customs, etc.
Accordingly, the standards of morality are understood
by the Constitutional Court of Ukraine as a separate
category, not identical to the current legislation.

In our opinion, the category “moral foundations
of society” includes: (1) moral and ethical provi-

6



RESTRICTIONS ON THE FREEDOM OF CONTRACT BY CATEGORIES “INTERESTS OF THE STATE AND SOCIETY” AND “MORAL FOUNDATIONS OF SOCIETY” IN THE CIVIL LEGISLATION OF UKRAINE

sions that are enshrined in the civil legislation of
Ukraine in the form of civil and legal rules; (2) the
rules of public morality, which are enshrined in the
civil law in the form of civil and legal provisions; (3)
the standards of social morality that exist in the so-
ciety, but have not yet undergone the procedure of
consolidation in the civil legislation of Ukraine. In
its turn, such a division can become the basis for the
identification of agreements the content of which
violates the moral foundations of society, namely.

The first group of anti-moral agreements may
include those the content of which is aimed at vio-
lating the requirements of the Law of Ukraine “On
Protection of Public Morality”. In particular, these
may be the agreements the subject of which is a pro-
motion in the electronic and other media of the cult
of violence, cruelty, the spread of pornography, etc.
(Article S of the Law).

The second group of anti-moral agreements may
include those the content of which is aimed at the
violation of civil law principles. In particular, these
are the agreements the terms of which violate the
moral and legal principles of justice, good faith and
reasonableness, enshrined in Art. 3 of the Civil Code
of Ukraine.

The third group of anti-moral contracts may in-
clude those the content of which violates the stan-
dards of morality that exist in society and are not
yet enshrined in civil legislation. It is hardly pos-
sible to give specific examples of such violations. In

particular, these are those provisions of morality to
which the court applies, provided that there is an ob-
vious violation and that there are no relevant legal
provisions that would resolve the legal relationship
in dispute. Thus, Parts 9, 10 of Art. 10 of the Civil
Procedure Code of Ukraine provides for the right
of the court in cases where the relationship in dis-
pute is not regulated by the law to apply the law that
regulates relations with similar content (analogy of
statute) and in the absence of such - to proceed from
the general principles of the legislation (analogy of
law). That said, the procedural legislation prohibits
the court to deny petitions on the grounds of ab-
sence, incompleteness, unclearness, and inconsis-
tency of the legislation that regulates relationships
in dispute. In such conditions, the category “moral
foundations of society” may serve as the provision
of “final instance” to which courts resort to in the last
turn, provided that there is an absence or impossibil-
ity of the application of others.

To sum up, attention should be paid to the fact that
the cases of the application by the courts of the provi-
sions of Art. 203, 228 of the Civil Code of Ukraine
concerning the invalidity of agreements the content
of which conflicts with the interests of the state and
society are almost absolutely absent in the court prac-
tice. This circumstance indicates the need for new, ad-
ditional research on anti-social and anti-moral agree-
ments. In particular, the development of identifying
features that would allow to invalidate them.
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Abstract. The article discusses the current state of civil law regulation of compensation for harm
caused to a citizen by unlawful actions of the internal affairs bodies; A new approach to the legislative
resolution of problems in this area is proposed. In particular, the main issues that should be reflected
in the new Law “On guarantees of the rights of individuals when causing harm by illegal actions of
law enforcement agencies and the court” are disclosed, the necessity of periodically summarizing
judicial practice on cases of compensation for harm is justified.
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NMPABOBbIE MNPOBJIEMblI COBEPLUEHCTBOBAHUA
3AKOHOAATEJIbCTBA NO BOSMELLEHUIO BPEAA,
NMPUHNHEHHOIO COTPYAHUKAMU OPTAHOB
BHYTPEHHUX OEN KbIPTbl3CKOWU PECNYBJINKU

AHHOTaHHﬂ. B crarpe PaCcCMaTpHUBAETCs TEKYIIEE COCTOSAHHME I'PAJKAAHCKO-IIPABOBOI'O PETYAPOBAHMS

BO3MEMEHNS BpE€AQ, IPHIHNHEHHOI'O I'Pa’XAAaHHHY HEIIPAaBOMEPHDBIMHU AeﬁCTBHﬁMI/I OpraHOB BHYTPEHHHX

AEA; TIDEAAATACTCS HOBBIHN ITOAXOA K 3aKOHOAAQTEAPHOMY Pa3pEMIEHHIO HpO6A€M B paCCManHBaeMOfI ccl)e-

pe. B YaCTHOCTH, PACKPbIBAIOTCA OCHOBHbBIE BOIIPOCDHI, KOTOPbIE AOAYKHDI ObITH OTpa’>X€Hbl B HOBOM 3akoHa

<O rapaHTHAX IIPaB AL ITPYU ITPUYHMHEHNHN BpE€AQ HE3AKOHHbIMMN AeﬁCTBI/IﬂMI/I IIPaBOOXPAaHHUTEAPHBIX OPTAaHOB

U CyA2>, 00OCHOBBIBAETCSI HEOOXOAMMOCTD ITEPUOANIECKOT0 06001meHns BepxoBubiM cyaom Keiprsisckoit

Pecrryb6AnKu cyaeOHOM IPaKTUKH ITO AAAM O BO3MeIIleHHU BpeAa.

KaroueBrbie caoBa: TOCYAapCTBO, IIPAaBOOXPAHUTEADHDIC OPIraHbl, OPTaHbl BHYTPEHHUX AC€A, TPA’KAAHCKO-

IIpaBOBasi OTBETCTBEHHOCTD, BOSMEIEHUE BPEAQ.

ITpobaeMsI cOBepIIEHCTBOBAHNUS 3aKOHOAATEAD-
CTBa B c$pepe OTBETCTBEHHOCTH SIBASIOTCS aKTYaAb-
HBIMHU BO BCe BpeMeHa U IIPU AI0OOM IIOAUTHYECKOM
CTpOe, B YCAOBHSIX AFOOOM COL[AABHO-9KOHOMHYE-
CKOI1 CHCTeMBI, a TaloKe B IIpoIiecce pedpopMUPOBa-
HUS HAIJMOHAABHOTO 3aKOHOAQTEABCTBA M MOAEP-
HM3AIlMU CUCTeMBI IpaBa. BricTymast Ha pabouem
COBEIJAaHUH IT0 CyAeOHO-TIpaBoBOi pedpopme, Ipe-
suaeHT Koipraisckoit Pecrry6anku Cooponbait K-
9HOEKOB 3a5IBUA, UTO «CO BCEH CTPOrOCTBIO OYAET
paccMOTpeHa OTBETCTBEHHOCTb PYKOBOAUTEAEN,
9bM BEAOMCTBA CAbOTHUPYIOT PEAAU3ALHIO CYAeOHO-
npaBoBo pedopmbr» [1].

WHCTUTYT I0PUAMIECKON OTBETCTBEHHOCTH SIB-
ASIETCSI OAHMM U3 BOXKHEHIINX CPEACTB OOecIiedeH s
3aKOHHOCTH B YCAOBHSIX PBIHOYHON 3KOHOMUKIL.
B cAyyae HapyuleHHs 3aKOHHOCTH BCETAQ AOAXK-
Ha HACTYIIaTb OTBeTCTBeHHOCTb. OAHUM H3 BUAOB
IOPUAMYECKOH OTBETCTBEHHOCTU B COOTBETCTBHU
C IIPHHIIUIIOM, 3aKPEIIACHHBIM B IPAKAAHCKOM 32KO-
HopaTeAbcTBe Koiproisckoit Pecryb6anku, sBasieTcs

IPaXXAAHCKO-IIPaBOBasi OTBETCTBEHHOCTD. [IpH aTOM
NPU3HAKH, XapaKTePHU3YIOIHe IOPUAMIECKYIO OTBET-
CTBEHHOCTb, CBOMCTBEHHBI U I'PAXKAAHCKO-TIPABOBOM
OTBETCTBEHHOCTHU. B yacTHOCTH, 3TO 0OAHA U3 popM
rOCYAAPCTBEHHO-TIPUHYAUTEABHOTO BO3ACHCTBI Ha
HapyIIUTeAeH HOPM IpaBa, KOTOpask IPUMEHSeTCs
K AMI]aM, AOITyCTHUBIIMM IIPaBOHAPYIIEHHUS, U TOAD-
KO YTIIOAHOMOYEHHBIMHU Ha 3TO TOCYAAPCTBEHHBIMU
OpraHaMu.

B ropupmyeckoit Hayke MOHATHE TPasKAAHCKO-
IIPaBOBOM OTBETCTBEHHOCTH SBASETCS AMCKYCCH-
ounbiM. HekoTtopsie poccuiickue aBTophl (Aaek-
cees C.C.; Crporosua M.C.; Hep6aiiro IL.E.)
CYHTAIOT, YTO «<HAPSIAY C TPAAMIMOHHBIM PeTpo-
CIIeKTUBHBIM (HEraTHBHBIM) B3TASIAOM Ha OTBET-
CTBEHHOCTb KAaK Ha IIOCAEACTBHE TPaXKAAHCKOTO
IPaBOHAPYIIEHUs CyHIeCTByeT U IepCIeKTHBHbIHN
(MO3UTHUBHBIIT), COTAACHO KOTOPOMY OTBETCTBEH-
HOCTb COCTOUT B HEYKAOHHOM, CTPOTOM HCIIOAHEHUH
cybpekTamu mpaBa cBOMX o6s3aHHOCTel> |2, ¢. 371;

3,c.73;4,c.51-52].
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ITo3uTHBHYIO IOPHAMYIECKYIO OTBETCTBEHHOCTD
M3BECTHBIN coBeTckuil ydensni-fopuct H.C. Ma-
A€UH OTPUIIAeT, CIUTAs], YTO «OHA IIOAMEHSIeT CO-
00l HapAeXallee HCIIOAHEHHEe OO0s3aTeAbCTBa>»
[S,c. 131-132].

ITo ompepeaenuro C.H. Bpatycs, «mopuauye-
CKasi OTBETCTBEHHOCTH — 9TO UCIIOAHEHHE O0s3aH-
HOCTH Ha OCHOBE TOCYAQPCTBEHHOIO IIPHHYXXAe-
Hus>» [ 6, c. 95 . ITo muenuso [1. Bapyaa, «cymuocrn
IPa’XAAHCKO-IIPABOBOM OTBETCTBEHHOCTH COCTOUT
B TOCYAAPCTBEHHOM OCYXXACHUH AHIIA, HEHAAAEXKA-
IDMM 06pa3oM BBIIOAHUBIIETO IPUHATYIO Ha ceOs
obs3aHHOCTB> [7, ¢. 55].

IIpu onpeaereHNH «IPaskAQHCKO-TIPABOBOM OT-
BETCTBEHHOCTH> HEKOTOPbIE aBTOPbI OIIPEACASIOT
ee KaK «OTpHIjaTeAbHbIe HMYI[eCTBEHHbIE IIOCACA-
CTBUSL AASL HAPYLINTEAS] B BUAE AHIIEHUS ero Cy0n-
eKTHUBHBIX TPAXAAHCKUX IPaB AHMOO BO3AOXKEHUS
HOBBIX AU AOTIOAHUTEABHBIX I'PAXKAAHCKO-TIPABOBBIX
obs3anHOCTE> [8,C.97]. CTOPOHHHKH TaKOTO IOA-
X0AQ YACASIIOT OCHOBHOE BHHMAHH€ COAEPKATeAbHOMN
CTOpOHE I'PAXKAAHCKO-IIPAaBOBOM OTBETCTBEHHOCTH.

C y4yeToM BBIIIEH3A0KEHHOTO IIPU PacCMOTpe-
HUH [TOHATHS «OTBETCTBEHHOCTD> YaCTO YIIOTpe-
OAsieTCS U OHSTHE <IIPUHYXXAeHHe>. 3AeCh, He 3a-
TParuBasi B3TASAOB 1 MHEHHH y4eHBIX-IOPUCTOB I10
9TOMY BOIIPOCY, HAM XOTEAOCH OBI OTMETHTD TOABKO,
YTO IIOHATHUS «OTBETCTBEHHOCTb» U <IIPUHYX-
A€HHe> TI0 CBOeMY COAEPKaHMIO HepaBHO3HAYHBL.
«OTBeTCTBEHHOCTb> II0 CYIIeCTBY O3HAYaeT <He-
06XOAMMOCTb IIpeTepIieBaTh HeOAArOIPUSITHbIE II0-
CAEACTBUS B CAyYae HEHCIIOAHEHHS B3SITHIX Ha CeOst
obs3areabcTB>» [9, . 16]. B caoBape C. . Oxxerosa
«OTBETCTBEHHOCTb>» TOAKYETCSI KaK <«HEOOXOAU-
MOCTb, 00SI3aHHOCTb OTBEYATD 32 CBOU ACHCTBHS, T10-
CTYTIKH, 6BITD OTBETCTBEHHDBIM 32 HUX> | 10]. «IIpu-
HY>XAEHHEe> K€ O3HAYaeT «3aCTAaBUTh YTO-HUOYAD
caeratb> [ 10]. U aTo, caepyeT moaarath, OTHOCHUTCS
K OTBETCTBEHHOCTH BOOOIIIe M K I'PAXKAAHCKO-IIPaBO-
BOU B 4acTHOCTH. VIHBIMU CAOBaMH, 8ciKas 0meen-
CIMBEHHOCMb — 8Ce20d ecb NPUHYHOeHUe, HO He BCIKOe
npuHysnoeHue — eCmp 0MBemcmeeHHoCMb.

B coBpeMeHHSIIT IIEpHOA pelleHne IIPOOAeMBI
IOPUANYECKON OTBETCTBEHHOCTH FOCYAAPCTBA ITEPeA
OO6IIIECTBOM U €r0 OTAEABHBIMU YAEHAMH SIBASIETCSI
aKTyaAbHBIM; TeOpeTHdYecKasi pa3paboTKa Karode-
BBIX HAaITPAaBACHMH M ee NMPaKTHYIeCKasl peaAusalus
IIPEACTABASIIOT COOOI OAHY U3 TAABHBIX 3aAA4, pellre-
HIe KOTOPO#1 CIIOCOOCTBYeT COBepIIEHCTBOBAHUIO
Y MOACPHHU3AIIMH 3aKOHOAATEAbCTBA. B To ke Bpemsa
B OOABIIMHCTBE CTPAH MUpA CyIeCTByeT obliee mpa-
BHAO, COTAACHO KOTOPOMY 3a BpeA, IPHUYMHEHHBIH
ACUCTBUAMH MAM aKTaMHM OPTaHOB I'OCYAQPCTBEH-
HOM BAACTH OTBETCTBEHHOCTb HeCeT rOCYAapCTBO,
KOTOpO€ B AAHHOM CAy4Yae BBICTYIIaeT KaK €AMHBIH
HMHCTUTYT, TAPAHTHPYIOIUI I'PaXKAAaHAM BO3Melle-
HHUe BpPeAd, IPUYMHEHHOTO HelIpaBOMEPHBIMU AeH-
CTBUSIMHU COTPYAHHMKOB OPTaHOB IOCYAQPCTBEHHOM
BAacTU. Mlepapxus oTBeTCTBEHHOCTH BBITASIAUT CAe-
AYIOIIMM 06pPa3oM: TOCYAAPCTBO OTBETCTBEHHO 32
A€ATEeABPHOCTb KOHKPETHOTO FOCYyAApPCTBEHHOTO Op-
TaHa, a TOT B CBOIO OYePeAb — 32 ACFICTBUS HAU Oe3-
AEHICTBHE CBOUX COTPYAHHKOB.

B crpyxrype ropuanyeckoit OTBeTCTBEHHOCTHU
rOCYAAPCTBa BOIPOC TPaXKAAHCKO-TIPAaBOBOM OT-
BETCTBEHHOCTH B IIOCA€AHEe BpeMsi Ipuobperaer
BCe 00AbIIYIO 3HAYUMOCTb. He3akoHHbIE AeHCTBUS
OpPTraHOB I'OCYAAPCTBEHHOM BAACTH M MX AOAXKHOCT-
HBIX AHI], 3a KOTOPbIe 3aKOHOM ITPEAYCMOTPEHa aA-
MHUHMCTpPATHBHAs HAU YyTOAOBHASI OTBETCTBEHHOCTD,
KaK IIPaBUAO, TPYAHO AOKa3yeMbl, KpOMe TOI0, MepbI,
IpeAllpUHIMaeMble B PaMKaX yTOAOBHOTI'O UAM AAMHU-
HUCTPaTUBHOIO CYAOIIPOM3BOACTBA, HUKAKUM 00-
Pa3oM He BAUSIOT Ha BOCCTAHOBACHHE HapyIIeHHbIX
IIPaB ¥ 3aKOHHBIX MHTEPECOB IIOCTPAAABIIETO AMIIA.
I'pasxpaHCKO-TTpaBOBasi OTBETCTBEHHOCTb B AAHHOM
CAyyae MMeeT CyIeCTBeHHbIe OTAMYMS, KOTOpbIe
3aKAIOYAIOTCSI B €€ KOMIIEHCAaTOPHOM XapakTepe,
II03BOASIIOL[eM BO3MECTUTh (AKTHIECKUI yInepo,
KOTOPBIN MPUYUHACTCS HE3aKOHHBIMU ACHCTBHAMU
rOCYAQpCTBEHHBIX OPTaHOB.

ToBopsi 0 KayecTBEHHOM COCTaBe IOpHAMYE-
CKOM OTBETCTBEHHOCTH T'OCYAAPCTBa IepeA Tpax-
AQHaMH, OTMETUM, YTO HAHOOABIIUIT BpPeA IIpaBaM
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Y 3aKOHHBIM HHTepecaM I'PaskAAH IPUYUHSIOT AeH-
CTBUS NPAaBOOXPAHUTEABHBIX OPTaHOB, KOTOpPbIE
COBEpIIAIOTCS MMH B PaMKaX PeaAM3allud CBOUX
IIOAHOMOYHH B XOA€ PACCAGAOBAHUS A€A O TIPUBAe-
YeHHMH I'PAKAAH K YTOAOBHOM M aAMUHUCTPATHUB-
HOM OTBETCTBEHHOCTHU. DTO CBS3aHO, ITPEXAe BCe-
O, C TeM, 4TO IPOIjeCCyaAbHOE 3aKOHOAATEAbCTBO
IIO3BOASIET B MHTEepecaxX CAEACTBHSI CYIIjeCTBEHHBIM
06pa3oM OrpaHNUYMBATH [IPABa U CBOOOABI IPAKAAH.
B AaHHOM CAyyae MOXXHO BHIAGAUTD ABA ACIIEKTa Ae-
STEAbHOCTH IIPaBOOXPAHUTEABHBIX OPIaHOB, B 4aCT-
HOCTH, OPTaHOB BHYTPEHHHX AeA. IlepBbrit — aTO
A€SITeAbHOCTDb, He BBIXOASIIAS 32 PaMKM 3aKOHa,
OCyIecTBAsIeMasi B COOTBETCTBHH C TpeOOBaHHU-
SIMM, TIPEAYCMOTPEHHBIMU 3aKOHOAATEAbCTBOM
Ksipreisckoit Pecry6Auky, pe3yAbTaTOM KOTOPOI
CTQaHOBHTCS pellleHre 00 OTCYTCTBUU B AGHCTBUSIX
Ipa)kAQaHMHA HHKPUMUHUPYEMOTI'O eMy IPeCcTyIHO-
rO AesSHHS MAH AAMHUHHUCTPATUBHOTO IPaBOHApY-
meHus. Bropoii — aTo AeATeAbHOCTD, N3HAYAABHO
ocyIecTBAsieMasi B IPOTUBOPEYHH C 3aKOHOM, Ha-
IpHUMep, peBbllleHHe AOAKHOCTHBIX TOAHOMOYHI,
3AOyTIOTpebACHIE AOAKHOCTHBIM IIOAOXKEHHEM,
IpUMeHeHNe He3aKOHHBIX IIPUEMOB U CIIOCOOOB
PacCAEAOBAHUSA U APYTHe AeHCTBHS, IOCATAIONHe
Ha IIpaBa U HHTEPEeChI IPa’kAAH. 3aKOHOAATEAbCTBO
II03BOASIET B KXKAOM U3 9THUX CAyYaeB IIOTPebOBaTh
BO3MellleHHsI IPUYHHEHHOTO BpeAd He3aBUCHMO OT
BUHbBI AOAYKHOCTHOTO AUIIA, AeICTBUAMU KOTOPOTO
OBIA HaHECeH COOTBETCTBYIONIUIL yiepo.

CoraacHO CTaTHUCTUYECKUM AAHHBIM MuHU-
crepcrBa ¢puHancoB Keipreisckoit Peciry6anxu, mo
CyAeOHBIM akTaM ¢ MUHHCTepCTBa BHYTPEHHHX A€A
Ksiprsisckort Peciry6Auky B KadecTBe KOMIIEHCAIIN
MaTepHAABHOTO yIep6a 05140 B3bICKaHO 32 2013 .-
1941 633 comos, 3a 2014 r.— 251410,00 comoB, 3a
2015 r.— 25284 comoB, 32 2016 r.— 75000 comoB, 3a
2017 r.— 250743 comoB. B xauecrBe koMmeHcaumn
MOPAABHOTO BpeAa OBIAO B3BICKAHO B ITOAB3Y IPax-
AaH 32 2013 r.— 231000 comoB, 3a 2014 r.— 436511
comoB, 32 2015 r.— 80000 comos, 32 2016 r.— 20000
comoB, 3a 2017 r.— 90000 comoB.

OTBeTCTBEHHOCTb COTPYAHUKOB OPTaHOB BHY-
TPEHHHX A€A HACTYIAeT BHE 3aBUCHMOCTH OT UX
BHHBI I COCTOUT B BO3MEILJeHUH BPeAQ, IPUYHHEeH-
HOTO I'POKAQHUHY, OT IMEHH U 32 CIeT TOCYAAPCTBaA.
ITpu Bcelt MpOrpecCUBHOCTH AAHHOM HOPMBI HY>KHO
OTMETHUTb, YTO Ha IPAKTHKE IPOIleAypa Bo3Mellle-
HUSI BpeAQ, IPHYUHEHHOTO COTPYAHHKAMU OPraHOB
BHYTPEHHHX A€A, IPOTUBOPEYNBA U B HEKOTOPBIX
CAyYasiX TPYAHOBBIOAHIMA. K aTOMY mOATaAKuBaeT
MHOXXeCTBEHHOCTb YCTAaHOBAEHHBIX 3AKOHOAATEAD-
HbIX HOPM BO3MelljeHusI Bpeaa B [paskpaHCcKoM U Yro-
AOBHO-TIpoOIleccyaAbHOM KopeKkcax Koipreisckoit Pe-
crry6auky. Kaxxablit 13 9THX 3aKOHOAATEABHBIX AKTOB
IIpeAyCMaTpuBaeT COOCTBEHHBIN IOAXOA K IIpOLie-
Aype BO3MellleHUsI BpeAd, IPUINHEHHOTO TOCyAap-
CTBEHHBIMH OpTaHAMH, BKAIOYAs ¥ OPTaHbI BHYTPeH-
HUX AeA. [Ipu 9ToM BO3HHKAeT BOIIPOC: AOAXKEH AU
TAaKOM BpeA BO3MEIAThCs B IIOPSIAKE TPAXKAAHCKOTO
HAU YTOAOBHOTO CYAOIIPOHM3BOACTBA?

Cyaebnas npakruka Keiprsisckoit Pecrry6anxu
TaloKe He AEMOHCTPUPYeT eAMHOO00pa3us, 4To 1o-
POXAQET CylieCTBeHHbIe TPYAHOCTH IIPH peaAnsa-
IIUH TPAXKAQHHHOM IIPEAOCTaBACHHOT'O 3aKOHOM ITpa-
Ba Ha IIOAyYeHHe COOTBETCTBYIOIIETO BO3MEIeHHUS.

3A€eCh JKe CAeAYeT YIOMSHYTb 00 MHCTUTYTE
MOPAABHOTO BpeAd, KOMIIEHCAIUsI KOTOPOTo TaK-
Ke AOITYCKAeTCsl B pAMKaX HeCeHUs FOCYAAPCTBOM
OTBETCTBEHHOCTH 32 BpeA, IPUIMHEHHbIA COTPYA-
HHKAaMU OPTaHOB BHYTpeHHHX AeA. KoMmeHcarus
MOPAaABHOTO BpeAd OCYIeCTBASIETCS TOABKO B Cy-
AeOHOM IOPsIAKE U COCTABASIET IIPEAMET UCKOBOTO
CYAOIIPOM3BOACTBA, TOTAQ KaK BO3MeljeHUe UMy-
II[eCTBEHHOTO BpeAd, IPUYNHEHHOTO He3aKOHHBI-
MHU ACHCTBHSIMU OPTAaHOB BHYTPEHHUX A€A, MOXET
OBITH OCYIIeCTBACHO BO BHECYA€OHOM IIOpSIAKE,
Ha OCHOBaHHHU COOTBETCTBYIOILEIrO IIOCTAHOBAE-
HUS O Bo3MeleHUH Bpepa. [Ipu aToM, Kak moka-
3pIBaeT AaHAAM3 CYA€OHON IPaKTUKHU 110 AQHHOM
KaTeTOPUU A€A, Yallle BCEro rpaskAaHe 3asiBASIIOT
OAHOBpEMEHHO ABa TPeOOBAHUS — O BO3MEIeHUU
HMYyIleCTBEHHOT'O BpeAd M KOMIIEHCAI[H MOPAAb-
HOTO BpPeAQ, YTO IIOPOXKAAET BOIIPOC O I[eAecOo0-
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6pasHOCTH HOPM YyTOAOBHO-IIPOIIECCYaABHOTO 3a-
KOHOAATEAbCTBA, PETAAMEHTHPYIOMUX UHCTUTYT
peabuanTanum.

IToMuMO BBIIEU3A0KEHHOTO, OIIpEACACHHBIE
TPYAHOCTH BO3HHKAIOT U IIPU ONIPEACACHUH CyOb-
€KTa, OTBETCTBEHHOI'O 3a BO3MelleHHe BpeAa, Ipu-
YMHEHHOTO HEe3aKOHHBIMU AEHCTBHSMH OpIaHOB
BHYTPEHHUX AeA. BrioAHe oueBHAHO, 4TO B KayecTBe
OTBETYHKA B AAHHOM CAydae MOXeT 1 AOAXKEH BBICTY-
IaTh TOCYAAPCTBEHHbIN OpraH, B YbeM BEACHUH Ha-
XOAMTCS BOIIPOC O PACIPEAEACHUH U PACXOAOBAHUHI
6r0AKeTHBIX cpeAcTB. OAHAKO TepMaHEHTHOE OTCYT-
CTBHUE B PeCITyOAMKAHCKOM 00AKeTe COOTBETCTBYIO-
IIUX CTaTell paCXOAOB Ha BO3MelleHHe BPeAa AAAeT
AQHHYIO ITPOLIEAYPY 3a49aCTyI0 AeKAAPaTUBHOM.

TaxuMm 00pa3oM, O4EBHAHO, YTO HECMOTPS Ha
BKAIOYEHHUeE B 3aKOHOAaTeAbcTBO Kbiproizckoit Pe-
CITyOAMKH HOPM, AOCTATOYHO IIOAPOOHO peraaMeH-
THUPYIOIIUX NPOIIeCC BO3MENIeHUs BpeAd, IIPUYH-
HEHHOTO OpraHaMH BHYTPEHHHUX A€A B CBSI3U C MX
HEe3aKOHHBIMH ACHCTBHUSAMH, BCe JKe ITPaKTHYecKHe
aCIeKThl PeaAM3allMi AQHHOM IPOLIEAYPBI OCAOXK-
HSIIOTCSI MHOXKECTBOM ITPOOAEM.

Y4uThIBasl, 4TO B IIOCAEAHEE AECSITHAETHE 00-
paleHus B CyAeOHBIE OpPraHbl O HeIPaBOMEPHBIX
AEHMICTBUAX COTPYAHHKOB OPTaHOB BHYTPEHHHUX ACA
U BO3MeIleHUH yepba CTaAU IIOBCeAHEBHBIM sIBAe-
HUeM CyAeOHOI MPaKTUKH, IPHIIAO BPeMsI BBIBOAUTD
AQHHYIO IIPOOAeMY Ha ypOBEHb HayYHOM ACKYCCHU
U TIOMCKA HAYYHBIX IIOAXOAOB  METOAOB B PacCMO-
TPeHUU AeA AQHHOH Kareropuu. Heobxoanumo Taxoke
OTPeryAMpOBaTbh AQHHBIM BOIIPOC B IPA’KAAHCKOM,
IPaXXAAHCKO-TIPOIIECCYaABHOM,  YTOAOBHO-IIPO-
I]eCCYyaAbHOM, AAMUHHCTPAaTHUBHOM, (PHUHAHCOBOM
U KOHCTUTYLIMOHHOM IIpaBe. [Ipu aToM Heob6x0AU-
MO IIPUBECTU B COOTBETCTBHE IIOAOXKEHHUS U HOPMBI
COOTBETCTBYIONIMX 3aKOHOAATEAbHBIX AKTOB, B34B 32
ocHoBY 11. 7 cT. 20 Koncrutynuu Ksiproizckoit Pe-
CITyOAMKH, KOTOpast yCTAHABAMBAET IIPABO KAXKAOTO
TpebOBaTh BO3MEIEHNS BPEA], < IPUIUHEHHOTO He-
3aKOHHBIMU AEMCTBHAMHU OPTaHOB F'OCYAApPCTBEHHOM
BAACTH, MECTHOTO CAMOYIIPAaBAEHHUS U MX AOAKHOCT-

HbIMU AUIIAMU ITPY UCIIOAHEHHHU CAY>KeOHbIX 00sI3aH-
HocTei» [11].

IToCKOABKY, KaK ITOKA3bIBAET CTATHCTUKA, HOAbIIIE
BCEro IIPaB I'Pa’kAAH HAPYIIAeTCs Ha CEeTOAHSIIHUM
AeHb B IIPAaBOOXPAHUTEABHOI U CYAeOHOIL cHCTeMe,
OBIAO ObI BIIOAHE OIIPABAAHHO U I}eA€COOOpasHO
IPUHATD AUHBIN 3aKOH, OTPA’KAIOIUI BCe IIPaBO-
Bble U IIPOIieAypHbIe aCIeKThl PeaAUu3alluy TPaskAa-
HaMU IIpaBa Ha BO3MelleHHe BpeAd, IPUIYNHEHHOTO
He3aKOHHBIMU AeHICTBUSMHU ITPABOOXPAaHUTEAbHBIMU
U CyAeOHBIMU OpraHaMU. YKa3aHHBIH 3aKOH MBI ITPeA-
AaraeM HasBaTb «O rapaHTHUAX IpaB AMIL] IPU IIPH-
YUHeHHH BpeAd He3aKOHHbIMU AeHCTBUSMHU ITPaBoO-
OXPaHUTEAbHBIX OPTAaHOB M CyAd>.

K 4ncAy 0ocHOBOIIOAATAIONIHX TOCTYAATOB TAKOTO
HOPMATHUBHOT'O aKTa MOXHO OBIAO ObI OTHECTH CAe-
AyIoIye KOHIeNITyaAbHbIEe TIOAOKEHHSL.

Bo-nepBbIx, OCHOBHBIM CYOB€KTOM AQHHBIX ITPa-
BOOTHOIIEHHUH SBASI€TCS TPa’KAAHHH, KOTOPOMY He-
IIPaBOMEPHBIMU AHCTBUAMH ITPABOOXPAHUTEABHBIX,
B TOM 4HCA€ ¥ OPTaHAMU BHYTPEHHHX A€A, U CYAeO-
HBIX OPraHOB HaHECeH CYIeCTBeHHbI MOPaAbHbIH
MAU MaTepHaAbHbIN Bpea. OTBETCTBEHHOCTD 3THX
OpraHOB UMeeT CyIleCTBEHHbIE 0COOEHHOCTH.

— 3aKOH OTPAHUYHUA COCTAB IPUYMHUTEACH Bpe-
A3, BKAIOYHB B HETO TOABKO IIPABOOXPAHUTEAbHbIE
U CyAeOHbIe OpTaHbL

— IIOTepIeBLINM MOXET OBITb He TOABKO IPax-
AaHMH KbIproiscTana, HO M HHOCTpaHHbIe IpaXKAaHe
U AMIja 6e3 IPakAAHCTBA, KOTOPbIe B COOTBETCTBUU
c1. 1 cr. 19 KoHCTUTYIIMM HMEIOT paBHbIE C TPaskAa-
Hamu Keipreiscrana mpasa. [IpaBo Ha Bo3Memenue
BpeAa B COOTBETCTBUHU C II. 4 9TOM K& CTaTbU «He
MIOAAEXHT HUKAKUM 3arpeTam > [11].

Bo-Bropbix, mpaBoBasi OTBETCTBEHHOCTD 3a BPeA,
IMPUYMHEHHbIN OpraHaMU ITyOAMYHOMN BAACTH, PasH-
TEAbHO OTAMYAETCS OT XapaKTepa MPOTHBOIPaBHbIX
Aeiictuit (6espeficTus), HaIlpuMep, OPraHoB BHY-
TPEHHUX A€A: IPOTHBOIIPABHOCTb OPTAaHOB BAACTH
3aKAIOYAeTCsl TOABKO B M3AQHUHU MAM IIPUHATUH UMY
peneHus (axTOB, MOCTaHOBACHHIA, anKasoB), Hapy-
IIAOIETro IpaBa IPAXKAAH, U 3TO HapyIIeHHe AOAKHO
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OBITH AOKA3aHO B CyAe NOTepHeBIIUMH. APyTruMu
CAOBaMH, AAS TIPU3HAHUSA aKTa, U3AQAHHOTO TEM HAH
HHBIM OPTraHOM I'OCYAQPCTBEHHOM BAACTH, HE3aKOH-
HbIM, HEOOXOAMMO CHaYaAa BEIHECEHHE CYAOM pene-
HUS O €r0 HEAEICTBUTEABHOCTH.
CoBceM MO-APYroMy OOCTOUT AEAO C He3aKOH-
HBIMU ACHCTBUSMU OPTaHOB BHYTPEHHHUX ACA U CYAQ,
KOTOPbIE HAHOCAT I'PaXXAaHaM CYLIeCTBEHHbIA BPEA,.
IIpuBeaeM AUIIb HEKOTOPbIE U3 HUX: 1) He3aKOHHOe
3aAepKaHHue; 2) HE3aKOHHOE IIPYMEHEHHEe MePBI IIpe-
CeyeHUsl; 3) HE3aKOHHOE OCY>XKACHHE; 4) He3aKOHHOe
HaAO)KeHHe AaAMUHHCTpaTUBHOro B3bickaHus. He3sa-
KOHHOCTD A€HCTBHI TaKXXe AOKa3bIBAeTCS B cy,A,e6-
HOM ITOPSIAKE ITyTEM BbIHECEHUS OIPABAATEABHOIO
IIpUroBopa rnorepuesuemy. B arom caydae npaBoox-
PaHUTEABHDBIN OPTaH AOAXKEH BO3MECTUTD BPeA, IIPH-
YMHEHHBIN [PAKAAHUHY, B IIOAHOM obbeMe U He3a-
BHCHMO OT TOT'0, Ha KAKOM YPOBHe OBIAO COBEpIIEHO
IIPOTUBOIIPABHOE AEMICTBUE — HAa YPOBHE OpraHa AO-
3HAHMS, CACACTBUS, IPOKYPATYPBI UAH CyAQ. Yiepb
TaK>Ke BO3MeEIAeTCs [0 PelIeHHIO CyAd. AAS 9TOTrO
HOTepIIeBLIeMy HeOOXOAUMO IIPeABapUTEAbHOE I10-
AATb UCKOBOE 3asBACHHE O IPUYMHEHNN MAaT€PUAAD-
HOTO yiepba MAM HaHeCeHUH MOPAABHOTO BPeAQ,
ITpepsaraembrit Hamu 3ak0oH «O rapaHTHAX ITpaB
AMII ITPU IIPUIMHEHUH BPEAQ HE3AKOHHBIMU ACHICTBH-
SIMH IIPABOOXPAaHUTEABHBIX OPIaHOB U CYAQ>»> MOXKET
HIMETb CACAYIOLIYIO CTPYKTYPY:
B BBOAHOI1 YaCTH 3aKOHA HEOOXOAMMO IIPUBECTH:
¢ CIOHCOK YHUQUIMPOBAHHBIX TEPMHUHOB
U OTIPEAECACHHUH II0 AAHHOMY BOIIPOCY (CT. 1) 5

e IIepeYeHb NPHUHIUIIOB BO3MEIIEHMS BpPeAa.
AaHHDBI IepedeHb AOAKEH OCHOBBIBATHCS HA
KOHCTHUTYLIMOHHbIX IIOAOKEHHUAX M MEXKAYHa-
POAHBIX AOKYMEHTAX B obaacTu IIpaB YeAOBe-
Ka (ct. 2);

B ocHOBHYI0 YacTh 3aKOHA HEOOXOAMMO BKAIO-
YUTh paspa60TaHan71 U 4eTKO CPOPMYyAMPOBaH-
HBbIM:

e IIepeYeHb OCHOBAHUI M YCAOBHMM HACTYIIAE-

HHUS TPaXKAAHCKO-TIPABOBOM OTBETCTBEH-
HOCTM 3a HE3aKOHHbIE AEHCTBUSA IIPABO-

OXPAaHUTEABHBIX OPIaHOB U OTAEABHOM
CTPOKOI — OPraHOB BHYTPEHHHUX A€A, IIO-
CKOABKY 3AeCh HapyIlIeHHIT OOABIIIE BCETO;

+ IlepedeHb CyOBEKTOB, KOTOPHIE HECYT IIPABO-
BYI0 OTBETCTBEHHOCTb 32 IIPUYHHEHIE BPEAQ
CBOUMU HEIIPaBOMEPHBIMU ACHCTBUSIMI;

+  IIPOLIECCYAABHBII IIOPSIAOK TPeOOBaHMS BO3-
MeleHus Bpeaa (CPOKU MOAQYM HCKa, 0CO-
OeHHOCTHU MPOLIEAYPHI PACCMOTPEHUS UCKA,
CPOKHM MCKOBO#t AABHOCTH H T.A. );

+ IepedeHb POPMYA, II0 KOTOPHIM PACCUUTA-
€TCsI CyMMa KOMITEHCALIUH UMYII[eCTBEHHOTO
M MOPAABHOTO BPeAQ.

B 3aKAIOYMTEABHYIO YaCTh 3aKOHA HEOOXOANMO

BKAIOYUTH HOPMBI, yCTaHABAMBAIOIIHE:

¢ OTBETCTBEHHOCTH 32 HapyIIEHHe 3aKOHOAQ-
TEABHBIX HOPM;

+ I[IPUOPHUTET HOPM 3aKOHA HaA MHBIMU HOPMa-
THBHBIMH IIPAaBOBBIMH aKTaMH, T.€. [I0 CYTH
IIPUAATD TAaKOMY 3aKOHY CTAaTyC CIIELIHAAb-
HOIO II0 OTHOIIEHHIO KO BCEM OCTAaAbHBIM;
OAHOBPEMEHHO B HOPMATHUBHBIX aKTaX HE00-
XOAUMO HUCKAIOUHMTH HOPMBI, TaK HAU HHAYe
peryAupyomiye BOIPOCH BO3MEIeHHs Bpe-
AQ, IPUYUHEHHOTO IIPABOOXPAHUTEABHBIMH
U CyAeOHBIMH OpraHaMu, U II€PEeBeCTH HX
B pa3psip OAQHKETHBIX.

W1 HakoHell, caMOe TAaBHOE — HEOOXOAUMO 3a-
KPBITb IIPAKTHUKY OLPEAEACHHUS CyMMbI BO3MEILeHsI
BpeAQ U3 FOCYAAQPCTBEHHOTO OI0AXKETa Ha OCHOBAHUM
IIPHKA30B U PACIIOPSDKEHUIT TeX OPTaHOB, COTPYAHU-
KaMU KOTOPBIX OBIA HAaHECEH yIepo, a mepeaats aTy
IPOLIEAYPY CYACOHBIM OpraHaM U IPOBOAUTH ee Ha
OCHOBAHUM pelIeHus cypa. Takke mpepsaraeM mpu
CyA€OHOM PacCMOTPEHHH A€AQ O BO3MEILIEHHUH Bpead
0OBEAMHATD UCKU O BO3MEIeHUI MOPAABHOTO Bpe-
AQ ¥ KOMIIEHCAI[U UMYIIeCTBeHHOTO yigep6a. [Tpu
9TOM OBIAO OBI 11€A€COOOPA3HO IO AAAM AAHHOM
KaTerOpHU OTMEHUTD ¥ CPOKH UCKOBOI AABHOCTHL

He crourt raxoke 3ab651BaTh 1 0 CyaeOHOI Ipak-
tuke. Eme OAHUM HalpaBAeHHEM B pacCMaTpH-
BaeMoO# cpepe AOAKHO CTaTbh IMEPHOAHYECKOE
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obob6menue Bepxosupim cypom Keiproisckoit Pe-
CITy6AMKY CyA€OHOI IIPAKTHUKHU [I0 A€AAM O BO3Me-
I[eHUU BpeAa, TyOAMKYeMOM B OTKPBITOM AOCTYyIIe
B OAHOMMeHHOM BecTHUKe MAM Ha OQUIIUAABHOM
caiite. AASI Cyaei KOHKpeTHbIe OIIHOKY U METOAU-
Ky pacueToB MOXXHO AETAABHO pa3obpaThb B CIle-
nmasbHOM [locranoBaenuu Ilaenyma Bepxosnoro
cypa «O mpakTHKe pacCMOTPEHHMS AeA, CBA3aHHBIX
C BO3MelleHHeM BpeAd, IPUYMHEHHOTO He3aKOH-

HbIMHN AefICTBHHMH HPaBOOXpaHI/ITeAbeIMI/I opra-
HaMH H CYAOM>.

HOAaI'aeM, qTo HPI/IH}ITI)Ie Mepr HPI/IBeAYT
K TOMY, 4YTO HU OAHO HE3aKOHHOE€ AEHCTBHE (6e3—
AeﬁCTBHe) OpI‘aHOB HY6AI/I‘IHOﬁ BAACTH U UX AOAXK-
HOCTHDBIX AHUI] HE OCTaHETCA 663 HPI/IMeHeHI/Iﬂ AACK-
BaTHbBIX Mep OTBETCTBECHHOCTH, U KI)IprI3CTaH,
HaKOHE€Ll, CTAaHET IIO-HACTOAIEMY AeMOKpaTI/I‘Ie-
CKHM, HpaBOBbIM 1 COMAABHbIM I‘OCYAapCTBOM.
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OVERVIEW OF MODIFYING VIETNAMESE COMMERCIAL
LAW IN THE1980 CONDITIONS OF CONDUCT ON
BUYING INTERNATIONAL GOODS FOR VIETNAM

Abstract. Vietnam Commercial Law was issued on June 14, 2005 to regulate trade activities (in-
cluding goods trading activities) taking place in the territory of Vietnam or outside Vietnam if the
parties are in Trade relations select Vietnamese laws adjusted. Currently, when Vietnam joined the
Vienna Convention 1980, the Vietnamese Government is studying to review and amend the Com-
mercial Law 200S. Some experts believe that it is necessary to amend the Commercial Law in a way
that ensures compatibility and suitability, avoiding conflicts with the Vienna Convention 1980. In the
following article, the author clarifies the specificity of The 1980 Vienna Convention with the trade
laws of each country to recommend to modify Vietnam’s Trade Law 2005 when Vienna Convention

was effective in Vietnam.

Keywords: convention, Vietnam, commercial Law, international sales contracts.

1. Some common issues about Vienna Con-
vention

The UN Vienna Convention on international
sales contracts (Convention on Contracts for the
International Sale of Goods — CISG for short) is
drafted by the United Nations Commission on In-
ternational Trade Law (UNCITRAL) in an effort to
unify the source of law applicable to international
sales contracts. This Convention was adopted in Vi-
enna (Austria) on April 11, 1980 at the Conference
of the United Nations Committee on International
Trade Law in the presence of representatives about
60 countries and 8 national organizationl and began
to take effect on January 1, 1988. On December 18,
2015, Vietnam officially joined the Vienna Conven-
tion, becoming the 84th member of the Convention.
On January 1,2017 the Vienna Convention began to
be binding in Vietnam.

The 1980 Vienna Convention consists of 101 Ar-
ticles and was divided into 4 sections, including: (1)
Scope of application and general provisions (from
Article 1 to Article 13); (2) Establishing contracts —
order and procedures for signing contracts (from
Article 14 to Article 24); (3) Purchase and sale of
goods (from Article 25 to Article 88) and (4) Final
provisions (from Article 89 to Article 101). The con-
tent of the Convention directly stipulates the rights
and obligations of the parties to international goods
purchase and sale contracts from the time of entering
to the process of contract performance as well as the
principle of handling contract violations.

Basically, the Vienna Convention and the Viet-
namese law on goods purchase and sale contracts
are quite compatible with each other, many of which
both stipulate and some details of the Convention
stipulate in detail, specifically Vietnam Commercial
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Law and vice versa. This is because when drafting
legal documents governing contractual relations
(such as Commercial Law 2005 and Civil Code
2005), Vietnamese lawmakers consulted the provi-
sions of the Convention. Specifically, the compat-
ibility is expressed in the following aspects: (1)
The contents of the Vienna Convention on interna-
tional sales contracts are not contrary to the general
principles of contract law of Vietnam; (2) Most of
the content is recognized by both systems, but the
Convention provides more detailed and specific
regulations; (3) Some issues are governed by the
Convention but Vietnamese laws do not stipulate
(such as preservation of goods, specific contents of
a contract proposal ... ); (4) Some contents of Viet-
namese law stipulate that the Convention does not
mention (consequence of contracts for ownership of
goods, conditions of validity of contracts, sanctions
for violations of sanctions, and issues of time) signs,
authorization issues ...) [1].

The reason for the more detail of Vienna Conven-
tion is the Commercial Law of Vietnam is designed
to adjust contracts for the purchase and sale of goods
in general (including contracts for the sale of goods
in the country and contracts purchase and sale of in-
ternational goods), while Vienna Convention is de-
signed specifically for international sales contracts.
Therefore, it is inevitable that Vietnam’s Commercial
Law has some more specific and less detailed regula-
tions in many of the corresponding provisions in the
Vienna Convention.

Vienna Convention is one of the most widely ad-
opted and applied international trade conventions.
With the participation of 84 member countries of
different legal systems, developed countries as well
as developing countries, capitalist countries as well
as socially-oriented countries all continents have
demonstrated that Vienna Convention is a repre-
sentative and highly integrated document, reason-
ably acknowledged, ensuring equality for traders in
the international sale and purchase of goods, unify-
ing many conflicts between different legal systems

around the world, playing an important role in re-
solving legal conflicts in international trade and pro-
moting international trade development.

The admission to Vienna Convention will bring
many benefits to Vietnam in promoting the devel-
opment of international goods trading activities,
reducing the burden on the law of adjusting inter-
national sales contracts while this field of Vietnam
are still inadequate, many unregulated relations are
in need of complete research. When Vietnam joins
the Vienna Convention, it will become one of the
automatic sources of law applicable to international
sales contracts between merchants with commercial
Vienna Convention), limiting or helping to resolve
quickly and reasonably disputes in foreign trade. This
is an effective and inexpensive way to improve Viet-
namese law in the area of international goods trading.

On the trader side, Vietnam’s accession to the Vi-
enna Convention will create a “menu” to select the
law applicable to traders, help traders reduce costs
in negotiating and selecting the applicable law of the
contract such as resolving disputes related to the pur-
chase and sale of international goods between the
parties based in different member countries of the
Convention. Especially, the import-export turnover
of Vietnam with Vienna’s member countries is increas-
ing. As for foreign partners, Vietnam’s accession to Vi-
enna Convention has created more confidence and
peace of mind about the source of law applicable to
goods purchase and sale contracts when signed with
Vietnamese partners. These benefits are more evident
when placed in the context of most of the world’s com-
mercial powers have joined the Viennese Convention,
many of which are big and traditional trading partners
of Vietnam such as EU countries, USA, Canada, Aus-
tralia, China, Japan, Korea, Singapore ...

2. The influence of policy on Vietnam’s
amendment of the Commercial Law 2005

From the perspective of state management, the
policyis understood as the thoughts, orientations and
desires that the Party and the State should aim forina
certain period. In any country, the policy is defined on
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the basis of specifying the political lines and platforms
of the ruling party. In Vietnam, the policy is always
associated with political power, often expressed in the
Vietnamese Communist Party’s Resolutions and Doc-
uments — as a Vietnamese leadership force (Article 4
of the Constitution. Vietnam in 2013).

In relation to law, policy is the basis and founda-
tion for promulgating laws and plays a dominant and
decisive role in the content of law. The law is used
as a tool to bring policy into life, effectively regulate
social relations in the direction that policy has set.
Through legal norms, ideologies and general orien-
tations in policy are transformed into specific, man-
datory and general rules of conduct, guaranteed by
state power [2].

It can be affirmed that the law is the result of in-
stitutionalization of policy, without the “non-policy”
law, any legal document is born with the aim of trans-
forming orientations that policy has set. Therefore,
when the policy changes, the law must change.

In Vietnam, after the Sixth Party Congress
(1986), the Party and State of Vietnam have deter-
mined to pursue an open-door policy, multilateral-
ism, diversify external economic relations, gradually
integrate into the international economy. The Party
and State of Vietnam always consider foreign trade as
one of the leading points of the country’s economic
development.

The 12™ National Party Congress continues to
emphasize the role of foreign trade in the country’s
economic development. Specifically, the report as-
sesses the results of implementing socio-economic
development tasks in the five years from 2011 to
2015 and the directions and tasks of the S-year so-
cio-economic development 2016-2020 of the 12th
Congress The Party also defined the guidelines and
policies of the Party and the State on the manage-
ment and development of foreign trade activities:
“Exploiting international commitments well, expand-
ing and diversifying foreign markets, not letting depends
too much on a market. Promoting export and import
control accordingly, striving to balance sustainable trade.

Strengthen trade promotion, improve product quality,
build Vietnamese brands, especially those with advan-
tages. Make the most of the favorable conditions of trade
agreements and agreements to promote exports; At the
same time, there are appropriate defense measures to
protect production and consumer benefits. Striving to
achieve an average export growth rate of about 10% per
year”. [3, Section IV, 62].

Implementing the guidelines and policies of the
Party and State of Vietnam to step by step integrate
deeply into the world economy, Vietnam has gradually
participated in many international economic organi-
zations in the region and the world (typically WTO
and ASEAN). In addition, a series of bilateral and
multilateral agreements signed by the State of Viet-
nam have created many opportunities for Vietnam-
ese traders to trade with foreign countries. In order to
actively integrate into the world economy, promote
international trade activities, including goods trading,
the Government of Vietnam has regularly reviewed
and perfected the law on trade, towards building a full
and appropriate legal corridor to effectively adjust and
achieve the objectives set by the policy in new condi-
tions. The evidence is in the last three years, a series of
documents regulating basic economic regulation has
been approved by the National Assembly (Civil Code
2018, Enterprise Law 2014, Investment Law 2014,
Bankruptcy Law 2014, Competition Law 2018) has
created a modern legal environment, step by step rec-
ognizing business freedom fully for traders. However,
one of the documents that directly regulate traders’
commercial activities (including domestic and inter-
national trade and goods) has not been promptly re-
vised, it is the Commercial Law.

As alaw to regulate trade relations between trad-
ers and traders, after more than 10 years of validity,
the Commercial Law 200S has achieved some re-
markable achievements, such as creating a legal legal
corridor in the commercial operation, recognizing
and respecting the freedom of business, typically the
freedom to conclude and determine the content of
a commercial contract. However, in the process of
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implementation, the Commercial Law is not really a
document that appeals to traders, has not effectively
which put policies into real life, many overlapping or
unnecessary conflict with the Civil Code or special-
ized legal documents, many regulations are primi-
tive, incomplete or inadequate (franchising, logistics,
buying and selling goods through the department
transactions ...). The regulations on international
trade in goods also carry heavy state management
in the management relationship between the State
and traders (while the nature of the Commercial
Law must be alaw regulating behavior trade between
traders and traders) ... In regulations related to the
purchase and sale of goods, some content is not con-
sistent with international practices or unclear, not
yet predictive, causing difficulties for traders in the
implementation process, including regulations on
the concept of national goods purchase and Interna-
tional sale contracts, problems related to risk trans-
fer, handling contract violations ... This has caused
difficulties for traders in the process of entering into
contracts, especially international sales contracts.

With the above situation, the Commercial Law
needed to be amended. Especially when the Vienna
Convention on the international sale and purchase of
goodsis in force for Vietnam, the review and amend-
ment of the Commercial Law regarding the contents
of goods purchase and sale need to be thoroughly
researched in order to ensure the rationality and
attractiveness of the Commercial Law in adjusting
goods purchase and sale contracts.

3. Some notes for amending the 2005 Com-
mercial Law (the purchase and sale of goods)
when Vienna Convention was valid for Vietnam

As a principle, after signing or acceding to inter-
national conventions and treaties, member countries
must conduct a review and revision of the national
legal system in order to step by step internalize inter-
national commitments according to the route. How-
ever, Member Coutries is a different case. Normally,
international treaties that Vietnam has signed often
regulate the responsibilities among the countries

or between this Member Countries and investors,
traders or goods and services originating from the
remaining member countries.

Meanwhile, the content of the terms of the Vien-
na Convention does not have commitments among
member countries, but directly stipulates the rights
and obligations of traders in international goods pur-
chase and sale contracts. With such provisions, the
Vienna Convention serves as an effective source of
law, directly helping traders determine their rights
and obligations. The signing of accession to the Vi-
enna Convention is of the same nature as the recog-
nition of a document containing general trade condi-
tions automatically applied to regulate the purchase
and sale of goods among merchants with pillars
business departments in different member countries.
However, this acknowledgment does not mean coer-
cion, “hard’, forcing traders to comply, because the
Convention allows traders to agree not to apply the
Convention to purchase relations between them.

Since the Vienna Convention does not have the
content of commitments between countries, the ac-
cession to the Vienna Convention does not require
countries to internalize the content of the Conven-
tion, without forcing member countries (including
Vietnam) must amend existing laws.

Therefore, in relation to the Vienna Conven-
tion, when revising the Commercial Law (part of
the purchase and sale of goods), it is necessary to
clearly define the Vienna Convention and the law
governing sales contracts of each country (the Com-
mercial Law 2005 in Vietnam) are two independent
legal documents that coexist in parallel and do not
exclude each other. While co-regulating an object is
a sale and purchase contract, it has different mean-
ings, roles, origins and purposes. This is reflected in
the following aspects:

Firstly, about the origin, conditions and purpose
of birth: The Vienna Convention was born on the
basis of consensus of many countries, in order to
regulate general commercial conditions for traders
of many different countries in international com-

19



Section 2. Commercial law

modity trading relations, with the expectation of
offering the most favorable rules with the cheapest
cost for traders in international goods purchase and
sale contracts. Countries that sign or accede to the
Convention voluntarily, are not mandatory. Mean-
while, the Commercial Law is a document issued
by the Vietnam, the birth of the Commercial Law is
necessary to serve the needs of the State’s manage-
ment of buying and selling goods among traders. In
this respect, the Vienna Convention was built first
on the basis of the interests of the traders, while the
Commercial Law was built towards the management
interests of the State.

Secondly, in principle, the Vienna Convention
is recognized and automatically applied in member
countries, adjusting international sales and purchase
contracts that take place between traders with com-
mercial headquarters in the different member states
(unless the Vienna Convention traders are not the
source of the selected law to adjust their contracts).
Thus, the voluntary principle is highly appreciated,
the compulsion to comply with the Vienna Conven-
tion is not set for traders. Meanwhile, the Commer-
cial Law is mandatory for domestic or international
sales contracts (if traders choose to apply the Viet-
namese Commercial Law according to the principles
of international justice).

Thirdly, on the basis of content construction: Vi-
enna Convention was born “non-policy”, the content
of the Convention was not designed to institutional-
ize the editing of any country. Meanwhile, the Com-
mercial Law was issued to regulate and realize poli-
cies and transform the policies of the Party and State
of Vietnam into specific legal regulations.

Therefore, the adjustment is not compulsory and
the Vienna Convention “non-policy” will be differ-
ent from the compulsory adjustment, derived from
the Trade Law’s policy, the “rules of the game” in two
documents so there is also a difference. The Vienna
Convention governs “unofficial” policy, so what is
most optimal for parties in international sales con-
tracts will be noted. But for the Commercial Law, the

adjustment content must originate from the policy,
from the state’s management interests, so it is not nec-
essarily what is considered optimal for the parties in
the contractual relationship that has been recorded.
receive. This is because, the content of the law gov-
erning the purchase and sale of goods in the Com-
mercial Law must derive from the views and policies
of the State, harmonizing the interests of the parties.
co-benefits with the State. If Vienna Convention take
the interests of parties in the contractual relations as
supreme, the Commercial Law must take advantage of
the policy of being supreme. If the Vienna Convention
is aimed at the optimal, best and cheapest for contract
parties, the Commercial Law aims to be the best, best
and cheapest in policy direction.

The amendment of Vietnam’s Commercial Law
in the current context must be approached in the
direction of, considering these as two independent
sources of law and adjusting a trade relationship. One
party only adjusts the international sales contract
(Vienna Convention), a party that regulates both
domestic and international sales contracts (Com-
mercial Law). One side was built with “non-policy”
(Vienna Convention), one built to realize the policy
(Commercial Law). One party built for traders, serv-
ing traders to reduce costs for traders (Vienna Con-
vention), a construction party must both ensure the
harmony of the interests of traders and ensure the
interests of the Vietnam to serve the state manage-
ment, consider the State’s management costs (Com-
mercial Law). If the Commercial Law is to ensure the
rationality, transparency, legality and constitutional-
ity, then the Vienna Convention is only feasible and
cheap for traders. Therefore, the regulations for the
most cost-effective and cheapest for traders, the Vi-
enna Convention meets, but the Commercial Law
sometimes cannot be done, due to the harmoniza-
tion of the benefits of the policy and the state with
traders, between traders and other related subjects.

Therefore, when Vietnam’s Commercial Law is
studied to amend, it is neither expected nor should
the orientation of developing the Commercial Law
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be the same as the Vienna Convention. The Vienna
Convention itself recognizes the reservation rights
of member states to certain contents stipulated in
Article 12 and Article 96 of the Convention. In the
process of revising the Commercial Law, the Vienna
Convention in this case, like any other legal docu-

ment in the world, will be approached in the direc-
tion of a reference source of law for Vietnamese leg-
islators learn from experience to perfect Vietnamese
law on goods trading, both in accordance with in-
ternational practice, while ensuring management
benefits of the policy and the State in each period.
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..all Men are created equal, that they are endowed by their Creator with certain unalienable
Rights, that among these are Life, Liberty and the Pursuit of Happiness

The American Declaration of Independence (1776).

Abstract. In this essay says about the grounds of human rights. Given the concept of human

rights, its classification and role in the philosophy of law. Given clause the basic human rights in

the political life of the state and society. As we all know, human rights are a complex phenomenon

incorporating many different aspects. They have a moral life, of expressing human problems and
claims that should not be violated or ignored anywhere on the globe; they also have a legal life fixed
in national constitutions and in international declarations, covenants and treaties; they have political
life as the basic standards of political legitimacy. Therefore, they are a centuries-old topic in the
political sphere, in national and transnational level and will never lose its relevance in science and in

other spheres of life of mankind.

Keywords: Human rights, public administration, citizens, The political activity of people.

Human rights are norms that help to protect
all people everywhere from severe political legal
and social abuses, is primarily a weapon in the fight
against evil, which cause delude each other. No one
may be negatively related to others and it should be
reflected in the laws and social order. Neither from
the state nor from any of the constituent entities of
the company shall not be the infringement of human
rights. People should feel their rights. He in no case
should not live in fear for themselves, for their lives,
for their freedom, for my family and friends. Each
person from birth to death there are certain rights
and responsibilities before the state and society [2].

The UNO has developed extensive standards
contained in many conventions, declarations, cov-
enants. Itis important to highlight a number of “fun-
damental rights” that should be given absolute atten-
tion in national and international politics. These are
all rights that affect the basic tangible and intangible
needs of people. If they are not provided, no man
can lead a decent life. Fundamental rights are those
rights such as: right to life and security of person,
right to freedom of religion, freedom from torture,
discrimination and other actions that harm human
dignity, the right to participate in political activities
of the state [3]. Special attention should be paid to
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the last human right the so-called “right of participa-
tion” in the political life of the state, because these
rights belong to the category of fundamental rights
are a basic prerequisite for the protection of all hu-
man rights [8].

Each individual citizen has the right: to partici-
pate in the political life of the country through partic-
ipation in elections, referendum; to protect their in-
terests, defending their rights in court; the possibility
to Express their dissatisfaction with any factors in the
form of protests, rallies or just show interest in the
Affairs of the state (Article 21 of the universal Dec-
laration of human rights 1948 States: 1. Everyone
has the right to participate in the government of his
country directly or through freely chosen represen-
tatives. 2. Everyone has the right to equal access to
public service in his country. 3. The will of the people
shall be the basis of the authority of government; this
will shall be expressed in periodic and genuine elec-
tions which shall be by universal and equal suffrage
and held by secret vote or by equivalent free voting
procedures). If you wish to participate in the Affairs
of state one must clearly understand what is needed,
what are the goals of participation, should it? If you
try to give a simple answer to this question it will look
like this: activity restriction of power is exercised by
the citizens directly concerns their rights, freedoms
and interests, and hence people should participate in
this activity and trying to control her [6].

The participation of citizens in public adminis-
tration has as its direct consequence the increase of
public awareness. This leads to the fact that citizens
become more knowledgeable about political lead-
ers and civil servants, and this ultimately affects the
election results. In addition, public participation is
a barrier to corruption and unjustified spending of
budget funds [6].

The question of the place and role of human
rights in the political life of the country is solved
in theory and in practice, ambiguous. There are
two main approaches to solving this problem. The
first goes back to Aristotle, who assumed that the

main vocation of man is to be a citizen of the state.
The second approach is based on the principles of
humanism and individualism, aimed at the rec-
ognition of the primacy of the individual over all
other state, class, national, corporate principles.
The principles of humanism and individualism
emphasize the uniqueness of human life and in-
terests of the individual. They Express respect for
the dignity and rights of the individual, his worth
as a person, focus on the supportive conditions of
human social life.

With the participation of citizens in political life
it is important to identify forms of participation.
Exploring this question, the three main forms of
participation. The first is an instrumental form that
indicates the possibility of realization of group or
individual interests. People thus try to receive from
the state the right decisions or actions which will be
useful for them. The second communitarian form
that involves the use as the source of people’s desire
to contribute to society. People don’t think about
their own interests, they are guided by a desire to
help other people to solve problems. The third edu-
cational form that includes an appeal not to sources
of participation and results of operations.

The political activity of people is an important
element of socialization. The state has more to at-
tract people to public Affairs, to focus on informing.
To make dialogue with citizens, meetings, round
tables, discussions, etc. to Be closer to the people.
People should not be afraid of freedom of speech,
feel free to speak your desires, dissatisfaction, an-
swers to solve any problem, to share proposals with-
out fear that it will be ignored. And the state in turn
should listen more to the people, live their prob-
lems. After all, the state is a mechanism for national
development [7].

In all developing countries there is self-realiza-
tion of national development, revival and a desire
for self-assertion and rapid socio-economic progress.
It challenges state authority. To solve this problem,
three statements have to be widely accepted:
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First, the government of a developing country
should play a Central role in promoting economic
and social development.

Secondly, to fulfil this role it is necessary to ex-
pand the capacity of the administration at all levels
of management.

Third, governance must itself adapt to changing
circumstances, if it has to be a mechanism for process
improvement.

But, despite all this, the public administration
cannot achieve development goals if it does not
have the support, cooperation and participation of
the people in General. It is obvious that the quality
of governance in the country will largely depend on
the quality of people who is mean. So ordinary man,
whether in public office or not, is the most important
element of a democratic system [7].

Participation of people has become an impor-
tant part of modern management, when its scope
and purpose expanded significantly in the modern
welfare state. The involvement and participation of
people is an important part of the design and imple-
mentation of development plans.

At the present time the popular participation of
all citizens is improved. This is a revived interest in
the philosophy of democracy based on participation,
which promotes the French political philosopher
Alexis de Tocqueville, who estimated that the par-
ticipation of individual citizens is necessary for the
survival of democracy and that democracy is under-
mined when people are unable to influence govern-
ment decisions.

Each form of citizen participation is important
for the state. And correspondingly, people also need
to understand their importance of political skill
steps: exercises clearly and convincingly Express
their views, to listen and understand another point
of view, to understand the essence of the dispute,
to defend their beliefs; the ability to self-Orient
in political information, to collect and organize it
and correctly assess; organizational skills, ability to
properly allocate orders, to check their implemen-
tation.

The higher the political culture of citizens, the
society and the state is more likely to grow steadily
and thrive.
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AnnoTanms: B crarbe paccMaTpuBaroTcs MexAyHapOoAHbIe HOPMBI M HAIIMOHAABHOE 3aKOHOAQ-

TEABCTBO O0OecCIiedeHNs] He3aBUCHMOCTHU CyAeOHOI cuctembl Pecrrybanku Ya6exucran. IIpoanasusu-

PpOBaHbI peOpMBI CyAeOHO-IIPABOBOI CHCTEMBI CTPAHBL

KaroueBbie cA0OBa: Cyp, IPaBo, 3aKOH, YEAOBEK, 3alIUTa, UHTEpeC, IpaBOCyArs, pepopMa, Hesa-

BUCHUMOCTD.

Bce TpuOyHaABI U CYABI AOAXKHBI OBITH He3aBH-
CHUMBIMHU OT UCIIOAHUTEABHON U 3aKOHOAATEAbHOI
BAQCTell, a TAKOKe OT CTOPOH B CyAeOHOM IIporjecce.
OTo0 03HaYaeT, YTO HU CYyAeOHAS BAACTD, HU CYADH, K3
KOTOPBIX OHAa COCTOUT, He MOTYT 3aBUCETb OT APY-
TUX BeTBEH FOCYAQPCTBEHHOM BAACTH HAH OT CTOPOH
B cyae6HOM mporjecce. Cyabl TakKe AOAXHBI OBITH
ACHMCTBUTEABHO He3aBUCHUMBIMH, 2 TAKXKe CBOOOAHBI-
MU OT AX06051 OPMBI BO3AEHCTBHS HAU AABACHUSI CO
CTOPOHBI APYTHX BeTBEM IOCYAAPCTBEHHOM BAACTH
uAU KOro-Au60 Apyroro. HesaBucumocTs cypaebHOM
BAACTH AOAKHA ObITh rapanTupoBana Koxcrury-

I1eil, 3aKOHAMH U IIOAUTHUKOM CTPaHbI U AOAKHA Ha
IIPaKTHKe OCYIeCTBAATbCS UCIIOAHUTEABHOM BAa-
CTDIO, €€ OpraHaMU U IIPEACTABUTEASIMH, @ TaKKe 3a-
KOHOAQTEAbHOM BeTBbI0 BAacTH. CyaeOHasI BAACTS
AOAXKHA 00AQAATH IOPUCAUKIHEN [I0 BCeM BOIIPOCaM
CyAeOHOrO XapaxTepa U UCKAIOYHTEABHBIM IIPABOM
OIIPEAEASITb, BXOAUT AM ITPEACTABA€HHBIN Ha ee
paccMoTpeHue BONpocC B cdepy ee KOMIIETEHIUH,
onpepeAeHHyI0 3akoHOM. He poaxHO AomyckaTbes
HUKaKOe HeyMeCTHOe M HellpaBOMepHOe BMellla-
TEABCTBO B CyAeOHBII mporjecc. PermeHust cyAoB He
MOTYT OBITb IIPEAMETOM ITepPeCcMOTpa (3a uckaroue-

25



Section 3. Constitutional law

HHEM HaA30PHOTO MOPSAAKA), CMSTYeHHS IPUTOBOPa
MAU IOMHUAOBAHUS KPOMe CAy4aeB, KOTAQ 9TO OCY-
I[eCTBASIOT KOMIIETEHTHbIE BAACTH B COOTBETCTBHH
C 3aKOHOM.

Cyae6Hast BAACTD AOAXKHA 00AAAQTD IOPUCAUKIIH-
el I10 BceM BOIIPOCaM CyAeOHOTO XapaKTepa 1 UCKAIO-
YUTEABHBIM IPAaBOM ONPEAEAATb, BXOAUT AU IPEA-
CTaBAEHHBIN Ha ee PaCCMOTpeHHe BOIIPOC B cpepy ee
KOMIIEeTeHIINH, OTIpeAeAeHHYI0 3akoHOM. He poaxHO
AOITYCKaThCsl HUKAKO€ HEyMeCTHOe M HellpaBoMep-
HOe BMEIIATEABCTBO B CyAeOHbI mporecc. Pemre-
HUS CyAOB He MOT'YT OBITb IIPEAMETOM IIepecMoTpa
(3a HCKAIOUEHHEM HAA30PHOTO OPSAKR), CMATYEHHUS
IIPUTrOBOpa MAM TIOMHAOBAHMS KPOME CAY4aeB, KOTAA
9TO OCYIIECTBASIIOT KOMIIETEHTHBIE BAACTH B COOT-
BeTCcTBUHM C 3aKOHOM. CyaeOHas BAACTb AOAXKHA OBITH
HEe3aBUCHMa C TOYKU 3pEHUS BHYTPEHHEro yCTpOu-
CTBa CyAeOHOM AAMUHHCTpAIINY, BKAIOYAsl pacIipe-
A€AEHHE AeA MEXAY CYAbSIMHU B paMKaxX CyAQ, K KOTO-
pOMy OHHM IpUHAAAEXKAT. TepMHH «HE3aBUCUMOCTD
CyA€l>» MMeeT ABa U3MepeHUs: UHCTUTYIIMOHAAbHAS
HE3aBHCHMOCTb M IIePCOHAAbHAs HE3aBUCHMOCTD
[5-7]. HasHaueHus, nponsBeAeHHbIE HCIOAHUTEAD-
HOM BETBBIO BAACTH, HAU BBIOOPHOCTD CyAell Ha Ha-
POAHOM T'OAOCOBAaHUH IIOAPBIBAIOT HE3ABUCUMOCTD
cyaebHoI BAacTH. KpuTepueM AAsl Ha3HAYeHMS AU
Ha CyAeFICKHe AOAKHOCTH AOAKHA OBITH UX IIPUTOA-
HOCTD AASl 3aHATHS 9TOM AOAKHOCTH, OCHOBAaHHas
Ha Mpo¢peCCHOHAAU3ME, CITIOCOOHOCTSIX, IPABOBBIX
3HAHISIX U COOTBETCTBYIOIEl IOATOTOBKE B 00AaCTH
npaBa. AKTYaABHOCTb BbIOPAaHHOM CTaTbU 3aKAIOYA-
eTCsl B TOM, 4TO CyAeOHasi BAACTb KaK OAHA M3 Tpex
BeTBeil BAACTHU IIPEACTABASIET COOOF OAHY M3 ABIDKY-
IUX CHA COBPEMEHHOIO rocypapcraa. Pepopmupo-
BaHUe CyAeOHO-TIPABOBOM CHCTEMbI OCYIIeCTBASIAOCH
IIOCA€AOBATEABHO U IIO3TAIIHO, B TECHOM B3aMMOCBSI-
3 C KOPEeHHBIMU IIPe0Opa3oBaHISIMU B cpepe rocy-
AQPCTBEHHOIO U OOILIECTBEHHOIO CTPOUTEABCTBA.
HoBoi1 Bexoil B pa3BUTUH U AAAbHEHIIeM CTaHOBAe-
HHU He3aBUCUMOM 1 9 $eKTUBHOM CyAeOHO CUCTe-
MBI CTaAO u3paHue Ykasa [Ipesupenta Pecry6anku
ot 21¢espanst 2017 ropa Ne YI1-4966 «O mepax o

KOPEeHHOMY COBEpIIeHCTBOBAHHIO CTPYKTYPhI U I10-
BBIIIEHUIO 3) G EeKTHUBHOCTHU ACATEABHOCTH CyAe6HOI7I
cucreMsl Pecrrybauxu Y36ekucran».

B cooTBeTCTBHMU CO CTPYKTYpHBIMU IIpeoOpaso-
BaHISIMHU B CyA€OHOI cricTeMe Bpiciumit Xo3siiicTBeH-
Hbli cyp Pecrry6anku Ya6exucTan o6bearHeH ¢ Bep-
XOBHBIM CyAOM Pecrrybavku Y36ekucraH, KOTOpBI
CTaA €AMHBIM BBICIIMM OPTaHOM CYAeOHOM BAACTH
B cdpepe IpakAAHCKOTO, YTOAOBHOTO, AAMUHHUCTpPa-
THUBHOT'O ¥ 9KOHOMHYECKOTO CYAOTIPOM3BOACTBA.

Co3paaHbl AAMHUHUCTPATUBHBIE CYABI, YIIOAHO-
MOYeHHbIe PAcCMATpPUBaThb CIOPHI, BbITEKAIOUIHE
U3 ITyOAMYHO-IIPABOBBIX [IPABOOTHOIIEHUI U aA-
MHHHCTpPATHUBHbIE IIPaBOHApYyIIeHus. X035HCTBeH-
Hble CYABI IlepeMMeHOBAHbl B 9KOHOMHYECKHE CYADI
C CO3AaHHEM MeXPaHOHHBIX 9KOHOMHYECKHUX CYAOB.
Ilpu aTOM AOTIOAHMTEABHO CO3AaHBI 71 MexparoH-
HbIN (paﬁOHHbH?I, ropoACKoﬁ) 9KOHOMMYECKHE CYADI,
KOTOpBbIe PACCMATPHUBAIOT CIIOPBI MEKAY CyODbeKTa-
MH TIpeAITPUHUMATEAbCTBA IO IIepBOM MHCTAHIIMY,
a CyILIeCTBYIOLINE XO3SIFICTBEHHbIE CYAbI 00AaCTel,
ropoaa TamkenTa u Pecrryb6anku Kapaxaamakcran
Ipeobpa3oBaHbI B CyAbI BTOPOI HHCTAHIUN.

AuxsupuposaHa Boennas xoaserus BepxosHo-
IO CyAQ, CO3AQHA CyAeOHAsT KOAAEIHsI [0 AAMHUHH-
CTpaTUBHBIM AeAaM BepxoBHoro cyaa Pecrrybanku
Y3bexucran. Ilpu atoM pedpopMbl IMPOBOAHAUCDH
C y4eTOM OOIeIPU3HAHHBIX HOPM MEXXAYHApOAHOTO
IpaBa, a TAaKKe 6OraToro NCTOPUIECKOTO OIIbITA Ha-
IIMOHAABHOM I'OCYAQPCTBEHHOCTH, OObIYaeB U TPAAH-
Ui Hamero Hapoaa. IIpaBocyaue u nmpospadHocTdb
CYAeOHBIX Pa3bHpPaTEABCTB HA CETOAHSIIHUI A€Hb
¢$axTOpBI, KOTOphIE CKA3bIBAIOTCA HA obmeit Kap-
THHE He3aBUCHUMOCTH Halllell CTPaHbl B IIeAOM, YTO
B CBOIO OYepeAb SBASIETCS ABIDKYIIUM (PaKTOPOM
IIPU3HAHUSA HAlllero roCyAQpCTBa MeXAYHApOAHBIM
coobmecrsoM. OcuoBuom 3akoH Pecriybanku Y3-
0eKHCTaH IPOBO3TAACHA, YTO CyAeOHAast BAACTD B Pe-
Crry6AUKH Y30€eKHCTaH AEMCTBYeT He3aBUCHMO OT
3aKOHOAATEABPHOM U MCIIOAHUTEABHOM BAACTeH, I10-
AUTHYECKUX ITAPTHI, NHbIX O0IeCTBEHHBIX 00beAU-
Henuit. CoraacHo 3akony Pecriybanku Yz0exucrasn
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«O cypax» mpaBocyaue B Pecrrybanxe Y3b6exucran
OCYIeCcTBASIETCSI TOABKO cyAoM. Cya mpusBaH ocy-
I[eCTBASITh CYA€OHYIO 3aIIUTY IIPaB U CBOOOA IPax-
AaH, IpoBoaraanreHHbIx KoncTuTynueit u Apyrumu
3akoHaMu Pecrybanku Y36eKkucTaH, MeXAYHAPOA-
HBIMH aKTaMH O IIPaBax YeAOBeKa, IIPaB U OXpaHsie-
MBIX 3aKOHOM MHTEPECOB MPEAPUSTHI, YIpexKAe-
HUI U OpTaHU3aLUIL. AesTeAbHOCTb CYAQ HaI[paBA€HA
Ha obecrieueHUe BepXOBEHCTBA 3aKOHA, COLJMAABHOM
CIIPaBEAAUBOCTH, IPAKAAHCKOTO MUPA M COTAACHSL
HesaBucumocTs cyaeOHOI BAACTH rapaHTUPYeTCs
Koucrurynueit PY3: «Cype6Has BaacTs B Pecrry6au-
Ke Y30eKICTaH AFCTBYeT HE3aBUCHMO OT 3aKOHOAQ-
TEABHOM U UCIIOAHUTEABHOM BAACTH, [IOAUTHIECKIX
AP THIL, MHbIX 00IeCTBeHHBIX 00bepnHeHuit. Cyabu
AOAKHBI OBITh HE3aBUCHMBI M IIOAYUHATHCS TOABKO
3axoHy. Kakoe-An60 BMeIIaTeAbCTBO B ASTEABHOCTD
CyA€#1 IT0 OTIIPABA€HHUIO IIPABOCYAMS B COOTBETCTBUH
c KoHcTuTynmell HeAONTyCTHMO U BA€YET OTBET-
CTBEHHOCTb I10 3aKOHY. HenprkocHOBEHHOCTD Cyaeit
FapaHTUPYETCs 3aKOHOM > . AHAAOTHYHbIE FAPAHTUH
sakpernaeHbl 1 B 3akoHe «O cypax» nuB YIIKPY3[1,
cr. 106, 112; 3, cT. 4, 69].

I'pasxpane PecrryOanku Y30eKkucTa, HHOCTpaH-
HbIe IPOKAAHE H AIIA 0e3 IPAKAAHCTBA NMEIOT IIpa-
BO Ha CyAeOHYIO 3aIIUTY OT AIOOBIX HEeITPAaBOMEPHBIX
AeiicTBuil (pemienuit) rocyAQpCTBEeHHBIX U HHBIX Op-
raHOB, AOAYKHOCTHBIX AHI], d TAKXKE OT IIOCATaTEAbCTB
Ha >KM3Hb U 3A0POBbE, 4eCTb 1 AOCTOMHCTBO, AUYHYIO
CBOOOAY 1 IMYIIIeCTBO, HHbIE ITpaBa 1 cBOO0ABL [1pe-
3upAeHT Y3bekucrana IllaBkatr Mup3auées, BbICTymIas
Ha BHA€OCEAEKTOPHOM COBEIJAHUH, TOCBSIeHHOM
COCTOSIHHIO AEA B CHICTeMe CYyAeOHBIX OPTaHOB, ITPeA-
AOXUA BHECTH PSIA HOBOBBEACHHUIT AASL YAYUIIEHS
paboTsl cpepsl. B yacTHOCTH, rAaBa rocyaapcTBa 3a-
SIBUA, YTO AASI AAABHEMIIEro COBEpPIIeHCTBOBAHMUS
CHCTEeMBI TOATOTOBKY U IIOBbIIIEHUS KBAANPHUKAIIUH
CyAel HeOOXOAMMO OPraHU30BaTh B CTPAHE CIIELIU-
aAM3MpPOBAaHHOE yueOHOe 3aBeAeHHe — AKAAEMUIO
npaBocypus. Ha coBemanun 6bIAO BBIABUHYTO
U ellje OAHO HHTEepeCHOe IIPEAAOXKeHHe — 00 opra-
HM3AIMU HA TEACBUACHUH U B IIEYATH I[KAQ TepeAad

U ITyOAMKAIIMU CTaTell Ha PeryAsipHOM OCHOBE IIOA
pybpuxamu «Cyaerickuit kay6>» u «IToa 3ammuroit
CyAa>, PAaCCKa3bIBAIOIIIX O XXH3HEHHOM ITyTH CyAeH,
3aCAY>KUBIIHNX YBa)KeHHe HAPOAQ, a TAKoKe IpOoIIa-
TaHAMPYIOIIUX IIOAOXKHTEABHYIO IIPAKTHKY B cdhepe
OTIpaBA€HUA ITpaBocyaus. Takke mpe3upeHT Y3-
6exucrana I11. Mup3nuéeB BbIABUHYA IIpeAAOKEHHE
0 BHEAPEHHUHU B pecIrybAuKe MOPSIAKA IIPOBEACHIUS
CYADBSIMH OTKPBITOTO AUAAOTa C HACEACHHEM Ha Me-
CTax He MeHee OAHOTIO pasa B Mecsl]. Takke, 1o ero
MHEHHIO, TPHIIAO BpeMs HAAAAUTD IIPAKTHKY IIPeA-
CTaBAEHUS KQXKABIM CYAbEI OTYeTa O CBOEH AesITeADb-
HOCTHU B MECTHBIX KEHTAIllaX HAPOAHBIX AEITyTaTOB.
ITpesupaent III. M. Mupsuéep nmoauepkusaer: « Te-
Iepb OIIEHKY AeSITEABHOCTH CYAeH, IPEXAe BCeTo,
AACT caM Hapoa>». Termepb BHeApeHBI HOBIIECTBOM
CPeAU 9THX HallpaBACHHUH pepOPMHUPOBAHUS U pac-
IIMpeHre MACIITA00B MPAKTUKU II0 [IPOBEACHHIO
BBIE3AHBIX CyAeOHBIX 3aCEAQHUI B MaXaAAsX, Ha
IpPEANPUATHSAX M B OPTAHU3AIUAX, HAIIPAaBACHHbIX
Ha MpO(HAAKTUKY IpaBOHapymeHUi. B aToM 3Ha-
YUMYIO0 POAb UTPAIOT COBPeMEHHbIe TeXHOAOTHH,
KOTOPBIX ITHPOKHM BHEAPEHHEM B AEATEAbHOCTD
CYAOB HH$OPMALMOHHO-KOMMYHHUKAIIMOHHBIX TEX-
HOAOTHI, BKAIOYAsI 9A€KTPOHHOE CTeHOTrpadHpo-
BaHME U BUACOKOH(EPEHIICBsI3b, POPMHPOBAHLEM
MeXXBeAOMCTBEHHOM CHCTeMBI 9AeKTPOHHOTO 0OMe-
Ha HHPOpPMAIHell 10 obecredeHnI0 6e3yCAOBHOIO
HCIIOAHEHUS PellIeHUi CyAOB. AnbepaAusarus yro-
AOBHBIX HaKa3aHUM, O3HaMeHOBaBIIas OO0 Ha4aA0
BAYKHOTO JTala CyAeOHO-IIPaBOBBIX pedpOpM, UMeA
OOABIIIOE COLIMAABHOE U ODOIeCTBEHHO-ITOANTHYE-
CKOe 3HaueHHUe. B 9TOM KOHTeKcTe CAeAyeT OTMe-
THUTD, YTO BBEACHHE HHCTUTYTA IPUMHPEHHS TakoKe
IIOCAY>KHMAO BO)XHBIM IIIATOM B A€A€ AAAbHEHIIIel AU-
OepaAHM3aliy ¥ T'yMaHU3ALUH CUCTEMbI YTOAOBHBIX
HakazaHui. OTpakas ryMaHUCTUYECKUI XapaKTep
HAIlleTO 3aKOHOAATEABCTBA, 3TO CAY>KUT GOPMHUPO-
BaHMIO 3aKOHOIIOCAYIIHOTO IMOBEACHHUS TIPaXkKAAH
Ha OCHOBE yBa)KeHIsI, AOOPOBOABPHOTO U OCO3HAH-
HOT'O COOAIOACHHMS 3aKOHOB. B I1eAsX pAaAbHeMIIero
IOBBIIIEHUSI POAH CyAQ B OOecCIledeHUH rapaHTUi
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CO0OAIOA€HHMST KOHCTUTYIIMOHHBIX IIPaB YeAOBeKa Ha
CBOOOAY ¥ AMMHYIO HEIIPUKOCHOBEHHOCTD B CYA€0-
HO-TIPAaBOBYIO CHCTEMY CTPaHbl BBEACH HHCTHUTYT
IIpaBa BBIAQYM CYAOM CAHKITMM Ha 3aKAIOUEHHE ITOA
crpaxy. [lepepada cyaam npaBa BbIAQYM CAHKIIUHU HA
3aKAIOYEHHE ITOA CTPAXKY IIO3BOAMAA CO3AATD ddek-
THBHbII MEXaHU3M CYA€OHOTO KOHTPOAS 32 3aKOH-
HOCTbIO IPUMEHEHHU S 3aKAIOUeHHS II0A CTPaXKy Ha
AOCYAeOHOIT CTaAnU yTOoAOBHOTO mporecca. Kpome
TOr0, 9Ta Mepa CIOCOOCTBOBAAA YCHACHHIO OTBET-
CTBEHHOCTH CAEAOBATeAeH U IPOKYPOPOB, a Takxke
HOBBIIIEHUIO POAU CYA€OHOM BAACTHU B HAAEXKHOI 3a-
IUTe IpaB U CBOOOA YeAOBeKa. AAHHBII HHCTUTYT,
MOAYYMBIINI IIHPOKOE PaCIpOCTPaHEHHe B AEMO-
KpaTHYeCKUX CTpaHax Mupa, ¢ 1 auBaps 2008 roaa
yCIlemHo $yHKIJHOHUPYET U B Y3beKucTaHe.

TecHy!o CBSI3b CIIPaBEAAMBOCTH M HE3aBUCHMO-
CTH C TIOHATHEM 3aKOHHOCTH U PAaBEHCTBA OTMeYaA
elrle ApUCTOTEAD, OH IIHCAaA: TOHSATHE CIIPAaBEAAHBO-
CTH O3HAYaeT B OAHO U TO ke BpeMs KaK 3aKOHHOE,
TaK ¥ paBHOMEPHOE, a HeCIPaBeAAUBOCTH — IIPO-
THUBO3aKOHHOE M HepaBHOe (oTHOmeHMe K AIOASIM).
AAsl TIOCTpOeHMsI IPaBOBOTO AEMOKPaTHYeCKOTO
FOCYAQPCTBA UM IPAKAAHCKOrO OOIecTBa B HaIlei
CTpaHe BaXHeTIIel 3aAa4ell IBASIeTCsI obecriedeHre
BEPXOBEHCTBA 3aKOHA M CITIPAaBEAAUBOCTH.

B Crparerun peficTBui 10 IATH IPUOPUTETHBIM
HAIIpaBAEHISIM pa3BuTHs Pecrrybanku Y3bexucran
B 2017-2021 ropax NpHOPUTETHHIMHA HaIIPABACHH-
sIMU peOPMUPOBAHHSI CYACOHO-IIPABOBOM CHCTEMBI
OIIpeAeAeHbI IIOBbIIIEHHE AOCTYTIA TPAXKAAQH K ITIPaBoO-
CYAHIO, OfOecrieyeHre TOAANHHON HE3aBUCHMOCTH
CyAeOHOIT BAACTH, YKpeTIAeHHe FapaHTHIl HAAKHOM
3AIUTHI IPaB 1 CBOOOA YeAOBEKA.

ITpunnunuasbHbIE CBSI3aHHBIE
¢ pepopMupoBaHHeM CyAeOHO-IIPaBOBON Cdepsl
BHeceHbl B 7 crareit Koncrurynuu Pecniybanku

HU3MCHCHUA,

Y36ekucraH. AAS KOPEHHOT'O COBEPIIEHCTBOBAHIL
CHCTEeMBI TIOADOpPa KAaHAMAATOB U HAa3HAYEHUs Ha
AOMAKHOCTHU CyAeH, pOPMHPOBAHMS BHICOKOKBAAU-
$UIIUPOBAHHOTO CYAEHICKOTO KOpIIyca o6pa3oBaH
HOBBIN OPIaH CYAEHCKOIO coobmecTBa — Bricmuit

cyaeiickuil coBeT Pecrybanku Y30ekucraH. pesu-
AEHT IIOCTaBUA L]eAb — YKPEIIUTbh AOBEpHs HapoA2
K CyAeOHOM CHCTeMe ITyTeM 3aI[UTHI [IPaB U CBOOOA
TPaXKAQH, IPEBPATUTD CYA B UCTUHHYIO «ObuTeAD
CIIPaBEAAUBOCTH > . Baxxnernmen 3apaueit Ha3BaHO
popMUpOBaHIe CYAEHCKOrO KOPITyca, CIIOCOOHOrO
IPUHUMATb BCECTOPOHHE IIPOAYMaHHbIe CIIPABEAAH-
Bble pellleHNs. B 11eAsIX IpeAOTBpaleHus IPecTyII-
HOCTH CPeAr MOAOAEXH, YCHACHUS] BHUMAHUS K UX
HpPaBCTBEHHO-AYXOBHOMY BOCITUTAHMIO, IIPEAOCTe-
peXXeHHs UX OT HeTaTUBHOTO BO3AEICTBHS Pa3AUy-
HbIX IIOCTOPOHHUX TeYeHHUI, B OpraHaX BHYTPEeHHUX
A€A BBEAEHA AOAKHOCTD 3aMEeCTUTEAEH HAYaAbHUKOB
paitonHbix (rOpOACKUX) yrpaBaeHHN (OTAEAOB)
BHYTPEHHHUX A€A II0 BOIIPOCAaM MOAOAEXHU — Ha-
YaABHUKOB OTA€AOB (OTAGAEHMIT) MPOPUAAKTUKU
IpaBOHAPYLIEHHIL.

Eme oAHUM M3 OCHOBHBIX NIPHOPHUTETHBIX Ha-
IpaBAeHHI peGOPMHUPOBAHHS CHCTEMBI BHYTpEH-
HHX A€A SIBASIETCSI KOpEHHOe COBepIIeHCTBOBAHUE
HMHCTUTYTA MPOPHAAKTHKY [IPABOHAPYIIEHH, KaK
FAQBHOT'O HAITPaBAEHHSI 60PHOBI C [IPECTYIHOCTHIO.

B measix obecreueHus paHHel IpOQPHAAKTHKU
U TIpeAyTIPeXASHUS IPaBOHAPYIIEHUH, IIHPOKOro
IpUBA€YEHHS OPraHOB CAMOYIPaBA€HHS IPasKA2H,
HHCTUTYTOB IPAKAAHCKOTO O0IIeCTBa U HACEACHUS
B MPOPHAAKTHIECKUX MEPOIPHUATHAX, co3paaHa Pe-
CITyOAMKAHCKAsl MEXXBEAOMCTBEHHAsI KOMUCCHS T10
Ipo(UAAKTHKE IIPECTYIHOCTH U IIPABOHAPYIIEHNUT],
BHEAPEHBI KOHKPeTHbIe KPUTepUH OLleHKU 3P Pek-
TUBHOCTHU AeSTEABHOCTH IO MPOQPUAAKTHKE IIPABO-
HapyILIeHNI 1 MEXaHU3M IOOLIPEHUs U CTUMYAHPO-
BaHIHs MHCIIEKTOPOB IO MPOPHAAKTUKE, AOCTHUTIINX
BBICOKUX Pe3YAbTATOB B CBOEI AeSITEAbHOCTH.

Ykazowm IIpesupenra Pecrybanxu Yzbexucra ot
18.04.2017 roaa Ne YII-5019 ocymecTBAaeHbI MepbI
II0 YCHAE€HHIO POAU OPTAHOB IPOKYPATypPHI B PeaAH-
3al[UK COLMAABHO 9KOHOMHYECKUX PepOPM U MOAEP-
HU3AL[IU CTPAHBL, 00eCIIeYeHIH 3aIIUThI IPAB U CBO-
00p YeAOBeKa. BBepeHa AOAXKHOCTD 3aMECTUTEAS
T'enepaapHoOro mpokypopa Pecrrybauku Yzbekucras,
OTBETCTBEHHOTO 32 OPTaHHU3AIUI0 1 KOOPAUHAIILIO
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AESITEABHOCTH B cpepe aHaAU3a IpobaeM obecrede-
HUS 3aKOHHOCTH U ITPaBOIIOPSIAKA.

Ykasom Ilpesupenra Pecriybauku Yzbexucran
Ne VI1-5343 ot 15 ¢eBpaas 2018 ropa “O pomoanu-
TeAbHbBIX Mepax 10 MOBbIIIEHHIO 3P PEKTUBHOCTH Ae-
SITeAPHOCTH OPTaHOB IIPOKYpPATypPhl B 0bOecredyeHNuH
HCTIOAHEHH S TIPUHUMAeMbIX HOPMAaTHUBHO-ITPABOBbIX
akToB” B CTPyKType leHepaAbHOI NIpPOKypaTypsI
CO3AQHBI YIIPAaBAEHMS 10 HAA30PY 32 UCIIOAHEHHEM
3aKOHOAATEAbCTBA B TOIAMBHO-9HEPIeTHYeCKOM
KOMIIAEKCE; II0 HAA30PY 3a HUCIIOAHEHHEM 3aKOHO-
AATeAbCTBA B TAMOXXEHHOM M HAAOTOBOM cdepax; 1o
HAaA30pY 3a HCIIOAHEHHEeM 3aKOHOAATeAbCTBA B cde-
pe TPaHCIIOpPTa, CTPOUTEABCTBA U APYTHX OTPACASIX
9KOHOMUKH; I10 HAA30PY 32 HCTIOAHEHHEeM 3aKOHOAQ-
TEAbCTBA B cdepe 3ApaBOOXpaHeHus], 0Opa3oBaHUs
U APYTHX COLIMAABHBIX CPepax; I10 IPaBOBOM 3aIUTe
IPEANPUHUMATEABCTBA U UHBECTHIIUH; TI0 HAA30PY
3a ucrioAHeHueM pemenuit [IpesupenTa Pecrrybanku
Y36ekucTas; 10 06ecredeHuI0 IOAHOMOYHI IIPOKY-
POpa B AaAMUHHCTPATUBHOM CYAOTIPOHM3BOACTBE; IO
METOAUYECKOMY 00eCIIeeHUI0 CAEACTBUSL

Co3paHbI TOCTOSIHHO AEHCTBYIOIIHE MeXBEAOM-
CTBEHHbIE OIepPaTHBHO-CAEACTBEHHbIE TPYIIIbI IIpU
TenepaabHo IpOKyparype Pecrrybavku Y3bexucras,
npokyparypax Pecrry6anku Kapakaamakcras, o6aa-
creil u ropoaa TamkeHTa U3 YMCAQ COTPYAHHUKOB Op-
TaHOB IIPOKYPaTypbl, BHyTpeHHUX AeA U CAy>XObI Ha-
IIMOHAABHO Oe3omacHoCcTH Pecrrybanku Y3b6exucraH.

B 2017 roay mpUHSTBI MBI IO YCHASHHIO 0b11ie-
CTBEHHOTO KOHTPOAS 32 AeSTEAbHOCTHIO OPTaHOB
npokyparypbl. Ecan paHbiie IpoKypOpbl AOAKHBI
6p1A1 HHPOPMHUPOBATH MECTHbIE OPTAHBI IPEACTA-
BUTEABHOM BAACTH B AMlle KeHrarmei HapOAHbIX Ae-
IIyTaTOB O COCTOSIHUH 3aKOHHOCTH U 6OPBOBI C Impe-
CTYIIHOCTBIO Ha COOTBETCTBYIOLIEN TePPUTOPHH, TO
Terepb OHU 00sI3aHBI €XKETOAHO IIPEACTABASITh OTYET
O CBOell AeATeAbHOCTH. B yacTHOCTH, Ha 3acepaHu-
six JKokaprsr Keneca Pecriy6anku Kapakaamakcras,
KeHrameit HApOAHBIX AETTYTaTOB PaiioHOB (TOPOAOB),
obaacreit 3acAyuranst 493 oTyeTa Ipoxypopos. Tak-
xe, 3a meprop 2016 ropa u 9 mecsirres 2017 roaa mpo-

Kypopamu B KeHramm HapoOAHBIX AITyTaTOB U Op-
raHbl CaMOYTIPABACHHUS TPAXAAH BHECEHO 2,6 ThIC.
HMHPOPMAILHIL O COCTOSIHUU 3aKOHHOCTU ¥ 60PbOBI
¢ pecTynHOCTbIO0. [enepaabHbIit mpokypop Pecrry-
OAMKY Y30EeKUCTaH €XETOAHO IPEACTABASIET OTYeT
0 AesTeAbHOCTHU NMpoKypaTypbl B CeHar Oamit Mask-
anca. C ¢eBpaas 2016 ropa B crpykrype Cenara
Oanit Maxkanca peiicTByeT KoMuccus mo KOHTpOAIO
3a AeATEAPHOCTBIO OPTaHOB IPOKYPATYPhI U T.A.

B measix obecreueHus IPaBOIOPSIAKA U 3aKOH-
HOCTH B CTpaHe, 0eCIpeKOCAOBHOTO HCIIOAHEHHS
3aKOHOAATEABHBIX aKTOB, HAAEKHOM 3allfUTHI ITPaB
U CBOOOA IPasKAAH TakKe pepOpPMUPOBAHA CHCTEMA
HCITIOAHHTEABHOTO IIPOU3BOACTBA. B yacTHOCTH, AAS
obecriedeHNs CBOEBPEMEHHbIX U IIOAHBIX ITAATEXeN
3a 9HEPropecypchl, BBLIBACHUS, IMPOPUAAKTHKH
U yCTPaHeHHs He3aKOHHOTO IIOAKAIOYEHHS K OTpac-
ASIM 9AEKTPO- 1 Ta30pacIIpeAeAeHH s, a TaloKe becrpe-
KOCAOBHOTO HCIIOAHEHUS CyAeOHBIX pelleHHil IIpU
I'enepaabHOI poKypaType co3paHo Bropo npuny-
AUTEABHOTO HCIIOAHEHHS.

AOTIOAHUTEABHOI rapaHTHel 0becredeHHs IIpaB
Y 3aKOHHBIX HHTEPeCOB IIPEAIIPHHUMATEACH CTAAO
CO3AaHME MHCTHUTYTa YIoAHOMo4YeHHoro npu Ilpe-
supeHTe Pecrrybavku Y36ekucraH o 3amure Ipas
U 3aKOHHBIX HHTEPECOB CyO'beKTOB ITPeAPUHIMA-
TEAbCTBA.

ITocranoBaenuem Cenata Oanit Maskanca Pe-
crrybauku Y3bexucras oT 4 oksiopst 2017 1. co3pa-
Ha [TapaamMeHTCKast KOMUCCHH IO BOIIPOcaM obecire-
YeHHS FapaHTHPOBAHHBIX TPYAOBBIX IIPaB IPasKAAH,
OCHOBHOM 3apayerl KOTOPOM OIIPEAEAEHO YCHACHHE
IIAPAAMEHTCKOIO U OOILIeCTBEHHOIO KOHTPOAS 3a
peaAu3sanye 3aKOHOAATEABCTBA U MeXKAYHAPOAHBIX
AoroBopoB Pecrrybanku Y3bexucran mo obecre-
YeHHUIO [APAHTUI TPYAOBBIX IIPaB IPAXAAH, IIPeA-
YIpeXAeHHE M HEeAOITylleHHe BO3MOXHbBIX PUCKOB
BO3HUKHOBEHHS ACTCKOTO M IPHHYAUTEABHOTO TPY-
Aa B Kakoi-an6o ¢popme. IIpesuaeHT Haeil cTpaHs
[ITaBkar MupsuéeB 0co60 OTMETHA, YTO KPUTHIE-
CKHI1 aHAAM3, )KECTKasl AVCIJUIIAMHA U IIepCOHAAD-
Hasl OTBETCTBEHHOCTb AOAYKHBI CTaTh ITOCTOSHHBIM
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U HeM3MEHHbIM IIPABUAOM KaK BCEX COTPYAHHUKOB
OPraHOB rOCYAQPCTBEHHOIO YIIPABACHUS, TaK U Cy-
Aeit. CyabH, KOTOpbIE SIBASIFOTCSI YaCThIO 00IecTBa,
KOTOPOMY OHH CAY>KaT, He MOT'yT 3pPeKTHBHO OCy-
I[eCTBASITH IIPaBOCyAUe 6e3 00ILIeCTBEHHOTO AOBe-
prst. OHH AOASKHBI O3HAKOMUTBCSI C OXKUAAHISIMH
oburecTBa K cyAe6HOI crucTeMe U sKaA0baMu Ha ero
¢yHxonuposatue. [10CTOSHHbIN MEXaHU3M TaKOM
o6paTH0171 CBs13H, cO3AaHHDBIN COBETOM Cypel HAU
APYTHM He3aBHCHMBIM OPTaHOM, OYAET CIoco6CTBO-
BaTb 9TOMY. Pecrrybanxa Yabexucrana, Takum oOpa-
30M, [IOATBEPAUAQ [IPUBEP)KEHHOCTh CBOMM MEXKAY-
HAPOAHBIM 00513aTeAbCTBAM B cdepe IPaB YeAOBeKa
U 00513aTEAPHOCTb COOAIOACHUST MEXAYHAPOAHDIX
AOTOBOPOB, K KOTOPBIM OHa IIPUCOEANHHAACH. OcBe-
AOMAEHHOCTb HHCTHTYTOB IPAXKAQHCKOTO 00II1eCTBa
O CBOUX IIpaBax Ha yYaCTHe B pelIeHIH BOIPOCOB I'O-
CYAQPCTBEHHOTO U MECTHOTO 3HAYEHUsI, OBAAACHE
HaBBIKAMU IIPOBEAEHHUS B XKU3Hb PA3AHMYHBIX GOPM
00116 CTBEHHOTO KOHTPOAS 3 HCIIOAHEHHEM 3aKOHOB
U MHBIX HOPMATHBHO-IIPABOBBIX AKTOB — Ba)KHEM-
IIMI 9AeMEHT KyAbTYPBI IIPaB YeAOBeKa Kak obmje-
CTBa B LIEAOM, TaK U KQKAOTO HHAMBHAQ.

OAHHM 13 BaXXHBIX YCAOBHI YKPEIIACHYSI TapaH-
THII 3AILUTHI IPAB U CBOOOA Y€AOBEKA B CTPAHE SIBASI-
€TCsl IIOBBIIIEHYE YPOBHSI 3HAHUI PAaOOTHUKOB rOCY-
AQPCTBEHHOTO aIllapaTa U IIPeXAe BCEro I0PUCTOB
II0 BOIIPOCAM IIPaB U CBOOOA YeAOBEKA.

C aTO71 [JeAbI0 OTAEABHOE BHUMAHUE YACASETCS
obecriedeHHUIO IIPaB IPAKAAH Ha 00pa3oBaHUe, CO3-

AQHMIO PaBHBIX YCAOBUI M BO3MOXKHOCTE! ITOCTYTIAC-
Hus B BY3 aaq Bcex amil.

B Hactosmee Bpemsa yrBepsxaeHo Iloroxenue
0 IOPsIAKE IIpHeMa MHOCTPAHHBIX IPAXKAAH B OaKa-
AaBpHaT TalIKeHTCKOrO rOCyAQpCTBEHHOTO I0PHAK-
gyeckoro yHuBepcureTa. CoraacHO HOBOBBEACHHUSAM
BHEAPEHa YIIpOIIeHHas CHCTeMa IIprueMa Ha yueby
HMHOCTPaHHBIX TPAXAAH B OaKaAaBpHUAT yHUBEPCH-
teta. Ha ceropnsmuuii poeus 8 TTIOY obyuwarorcs
HMHOCTpaHHble CTYAeHTHI u3 Anonuy, I0xH0# Ko-
pen, Kuras, Typxmenucrana, Kasaxcrana u Apyrux
crpaH. CpeAn CTYA€HTOB 0OY4alOTCs pycCKue, Ka-
PaKaAIIaKH, Ka3aX!U, TAAKUKH, KUPTU3BI, TYPKMEHB,
asep0bariaKaHI[bI, KOPEMLIB, TATAPBL U [IPEACTABUTE-
AU APYTHX HAITHi 1 HAPOAHOCTEH.

Ykpenasiercs COTPYAHUYECTBO C BEAYIIUMH
00pa3oBaTEAPHBIMU YIPEXKACHUSIMU 3apyOeKHbIX
crpa. B centsa6pe 2017 ropa mexxay TTTOM u Ilxo-
Aoii mpaBa bocronckoro xoasepxa nopnucad Memo-
PaHAYM O B3aMMOIIOHMMAaHHH, OTIpeAeAeHbI HaIlpaB-
A€HHS COTPYAHHYECTBA B TOATOTOBKE U ITOBbIIIEHUN
KBaAM(UKALMU OPUAIYECKUX KappoB. CoTpyaHMye-
CTBO C 3apyDOeXXHBIME 0OPa30BATEABHBIMU YUPEXKAL-
HUSIMU CIIOCOOCTByeT 60Aee MHPOKOMY BHEAPEHUIO
COBpEMEHHbIX MeXAYHAPOAHBIX CTAHAAPTOB B 00-
AACTH IIOATOTOBKH IOPHAMYECKUX KaApOB. Byaymue
IOPUCTBHI y>Ke B IpolLjecce 0OydeHsI TOAYYAIOT BCe
HeOOXOAUMbIE 3HAHMS O IIPABAX YeAOBEKa.
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SOUTHEAST ASIA IN THE FRANCE’S PIVOT TO ASIA

Abstract. Southeast Asia used to be a “lost area” by France for along time after the Second World
War, when Paris focused on developing Europe, strengthening the relationship with neighbouring
countries and gave the priority to Africa in their diplomatic policies. However, in the context where
the Asia-Pacific including Southeast Asia, an inseparable component, has become the centre and
motive for the development of the world economy. Most of the world powers, notably the United
States of America, have pivoted to this area. That is the reason Paris has changed their perspective
and started making the plan of pivoting to Asia in 2012. Southeast Asia has been considered as an
indispensable link in this whole policy. French pivoting policy-making based on the national benefits
in Asia due to a powerful development of this area within the economy, trade, political connection,
and the world gradual influence. The focus of France’s pivoting policy does not include the restruc-

turation of military force in this area but relates to the economy and diplomatic activities.

Keywords: Southeast Asia, France, President Frangois Hollande, pivoting policy.

The situation of Southeast Asia in the Current
international political complexion

International security after the cold war has wit-
nessed great mutations. Dialogue has replaced con-
frontation and military race. However, international
political complexion has not been stable yet. It even
tends to be complicated and diversified. The possibil-
ity of a world war has been driven back but the con-
flict of ethnicity, religion, and terrorism still happens
in many places in the world. Today, the Asia Pacific
has seen alternatively the competition and coopera-
tion in which the USA and China fight over their
influence in this region. Besides, this region faces
many challenges in security such as the existence of
hot spots in the straits of Taiwan, the Northeast Asia,

South China Sea, the Strait of Malaca, etc. and other
complicated and insolvable troubles such as poten-
tial conflicts due to territorial, ethnic and religious
disputes; internal political instability in each country,
terrorism, pirates, weapons, and drug smuggling and
illegal migration. In recent decades, the Asia-Pacific
has risen up as the main global growth motive with
the strength of the economy and strategic position
and influential role to the global balance in terms of
the environment, military affairs and politics. The
21* century is forecasted as a “Century of the Asia-
Pacific” [ 1]. Such changes of the world and regional
situation are factors directly impacting Southeast
Asia. It is the first time in history after the Second
World War, there have not been conflicts, nor for-
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eign military occupation in Southeast Asia. Coun-
tries in the same region are coming closer together
and cooperating with each other to make Southeast
Asia a peaceful, independent, stable and developed
region. In some recent decades, Southeast Asia has
developed strongly in both commercial economy
and political cooperation. Notably, the foundation
of ASEAN and the official establishment of three
great pillars including political-security community,
economic community and cultural-social commu-
nity on December 31%, 2015 marked the unification
process of ASEAN, created a firm foundation for the
coming development steps, and improved the po-
sition of Southeast Asia in the world. Any country
which establishes a close relationship with this re-
gion and strengthens its influence in this region, it
better assures its position in the world order. That is
the reason why, all powers speed up the implementa-
tion of the strategies in this region, which offers both
opportunities and challenges in security. In this con-
text, France has carried out Asia pivoting policy since
2012, in which Southeast Asia is an important pillar.

The article studies Asia pivoting policy of France
implemented under the former president Francois
Hollande. This policy clearly indicated that the posi-
tion of Southeast Asia would be one of the essential
issues in the French diplomatic scenarios. The analy-
sis of French benefits in this region clarified the cor-
nerstone of policymaking. The article also illustrates
the process of policy implementation in Southeast
Asia focusing on economy, diplomacy, security and
national defense. The article additionally figures out
the prospect assessment of the succession of this pol-
icy in an overall diplomatic policy of France under
the president Emmanuel Macron.

Benefits of France in southeast Asia

During a long period after the Second World
War, France paid less attention to Asia and consid-
ered this region as a remote area which had a slight
link to their national benefits. However, in the pe-
riod where geopolitics and a cutthroat power transfer
in the Asia-Pacific are dominant issues making the

face of the world, Paris should restate the benefits of
France when strengthening cooperation with Asia
in general and Southeast Asia, in particular, to make
a more suitable diplomatic policy. This point was
clearly stated in the speech by the French minister
of Foreign Affairs Laurent Fabius in the headquarter
of ASEAN in August 2013 “The French government
decided to focus on Asia, especially on Southeast
Asia”. The adjustment of this strategy is an important
pillar in the French diplomatic policy under the for-
mer president Frangois Hollande. This strategy was
defined through the benefits of France in this region.

Geostrategy and national security

Southeast Asia is located in the southeastern con-
tinent of Asia — Europe, including Southeast Asian
mainland and island with an area of about 4.5 million
km? with 11 countries: Brunei, Cambodia, Timor-
Leste, Indonesia, Laos, Malaysia, Myanmar, Philip-
pines, Singapore, Thailand, and Vietnam.

Southeast Asia has an important strategic posi-
tion for France because it stretches marine naviga-
tions between the Pacific and The Indian Ocean,
controlling most of the world’s energy trade and
transport activities going through this area. This is
a vital arterial pathway for Pacific coastal countries
and continents. Most of the oil imported by many
East Asian countries comes from the Gulf and must
go through Southeast Asia. Geographical research-
ers still call this area “ventilation duct”, “crossroads”
or “bridge” of important traffic in the world. In par-
ticular, Southeast Asia is a bridge between two large
oceans, the Pacific and The Indian Ocean, and also a
bridge between Asia, Europe and Oceania.

Southeast Asian countries cover almost the entire
perimeter of the South China Sea with a total coast-
line of about 130.000 km. The South China Sea is
controlled by seven straits to ensure an intersection
between Asia and Oceania and is the only sea linking
the Pacific and the The Indian Ocean (The Strait of
Malacca between the Malay Peninsula and Sumatra
island of Indonesia, connecting the Andaman Sea,
bordering the Indian Ocean, to the South China Sea;
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Macassar Strait connects the sea of Celebes and the
Java Sea, separating Borneo west of Sulawesi to the
East; Taiwan Strait between Taiwan and the conti-
nent; The Sunda Strait separates the islands of Java
and Sumatra of Indonesia; The Lombok Strait con-
nects the Java and Indian Ocean, dividing the Indo-
nesian islands from Bali and Lombok; The Balabac
Strait connects the Sulu Sea with the South China
Sea, separating Balabac Island in the Philippines from
the northern Borneo islands, in the state of Sabah in
Malaysia; Luzon Strait separates the Philippines and
Taiwan). Through decades of history, the South China
Sea has always been considered as an essential way of
transporting oil and commercial resources from the
Middle East and Southeast Asia to Japan, South Korea,
and China. More than 90% of the world’s commercial
transport is carried out by sea and 45% of them must
go through the South China Sea. The amount of oil
and liquefied petroleum gas transported through this
sea is 15 times greater than that of the Panama Ca-
nal. Every year, about 70% of the volume of imported
oil and about 45% of the volume of Japanese exports
are transported through the South China Sea; 70% of
imported oil and 60% of China’s imports and exports
are transported by sea through the South China Sea.
Therefore, this sea is very important for all countries
in and outside the region in terms of geostrategy, se-
curity, maritime and economic transport.

Asa country that controls many territories in both
the The Indian Ocean and the South Pacific, it means
that France is also a power in the Asia-Pacific and the
only European country to have direct benefits in the
area. France needs to be assured of freedom to enter
and exit this area. Therefore, strengthening the pres-
ence in Southeast Asia is Paris’ inevitable choice.

With 1.6 million citizens living in the overseas
territories of France such as Mayotte and La Réunion
in the The Indian Ocean or New Caledonia, Poly-
nesia, Clipperton and Wallis, and Futuna Islands in
the Pacific Ocean, all constitute the world second
largest economic privilege area with about 9 million
square kilometers (after the US), all administrations

in France also need to resolutely strive to protect the
principles of maritime freedom in Southeast Asia, es-
pecially in the context where China’s activities in the
South China Sea are causing concern for the whole
world. France has always maintained its standing
sovereign defenses in its overseas territories, includ-
ing 8,000 people with 72 experienced warships and
support ships operating in tropical waters [4].

Economy

Southeast Asia is seen as a driving force in the
global economy thanks to the positive growth pros-
pects as well as the rapid recovery from the major
financial and economic crisis of 1997. The good
economic health of some emerging countries in this
region contrasts with the slowdown in other regions.
According to the International Monetary Fund, by
2020, Asia will account for more than 30% of the
total global growth, of which ASEAN countries ac-
count for one third. Investment opportunities, free
trade and open markets make the region a real at-
traction, explaining the new interest of French diplo-
macy in the region, which is promoted by the desire
to develop an economic partnership for companies
and France’s own economic growth.

France needs Southeast Asia as a potential mar-
ket to revive its still stagnant economy after the re-
cession and sees ASEAN as an important economic
partner in Asia pivoting policy. Today’s prosperity in
France - the sixth largest economy in the world - is
also closely related to the dynamic development of
Asia in general and Southeast Asia in particular. With
a population of over 600 million people (about 9% of
the world population), ASEAN is a big market with
a high growth rate of 5-7%. In Southeast Asia, more
than 1.500 French businesses are operating. The total
French export turnover to ASEAN is equivalent to
the export turnover to China. Apart from the Euro-
pean Union (EU) member states, ASEAN is France’s
third largest trading partner after the United States
and China, ranking ahead of Japan. At least six South-
east Asian countries are on the list of about 45 prior-
ity countries and territories for French exports.
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Southeast Asia clearly has an increasingly impor-
tant position in the strategy of French businesses, con-
tributing to boosting France’s economic dynamism.

Southeast asia during the implementation of
Asia pivoting policy of France

Goals of Asia Pivoting Policy of France

Since the 1990s, French leaders have evaluated
Asia as a top strategic challenge to overcome, with
a series of official speeches and texts emphasizing
the economic potential of this area. The presence of
France in this area is no longer something new but still
quite fuzzy. Since the mid-1990s, France has conduct-
ed high-level dialogues and established strategic part-
nerships with Japan (1995), with China (1997) and
with India (1998). President Jacques Chirac signed a
defense treaty with Singapore and Malaysia and by the
time of President Nicholas Sarkozy France was closer
to India despite the prolonged tension between this
Asian country and China since 2008-2009 [3].

By the time he came to the power in 2012, Presi-
dent Francois Hollande showed a desire to establish
a clearer and more diverse presence of France in the
Asia-Pacific, despite having to compete directly with
the US, the latter is pushing its strategy toward this
region to limit China’s influence. The French White
Book on defense and national security in 2013 gave
a priority to Asia and called on France to increase its
engagement with the continent [5].

The basic goal of Asia pivoting policy of France is
to find its strategic position in this area, in other words,
the position of a France with a relevant role and to be
heard. However, “pivoting to Asia is not a movement
effect, but because France wants to be present in an
area where the future world is being built” [2]. The
idea of French pivoting is not the same as American
“pivoting” or “rebalancing” policy implemented in the
Asia-Pacific in 2011 under President Barack Obama.
The focus of “pivoting” of France is not accompanied
by military restructuring in the region but mainly on
economic and diplomatic activities. Specifically, the
French pivoting policy focuses on solving two main
issues: the first is to find new commercial markets, the

second is to diversify and deepen strategic partner-
ships in the Asia-Pacific region.

Policy implementation measures in Southeast Asia

Firstly, on diplomatic strategy: Building a high-
level Asian strategy accompanied by the develop-
ment of the concept of The Indian Ocean — Pacific;
Increasing the frequency of official political-military
visits to Southeast Asian countries; Strengthening
strategic partnerships with Singapore, Indonesia,
Vietnam and working towards strategic partnership
with Malaysia and expanding relationships with
potential countries such as Thailand and the Philip-
pines; Strengthening involvement in regional institu-
tions by fully participating in forums and organiza-
tions such as ASEAN, APEC, EAS ... and playing an
active role in developing the agenda of these forums.

Secondly, on security and defense: Strength-
ening the military presence in the region, on the
one hand, to modernize military relations with the
strategic partner Singapore, to ensure the presence
of trusted military equipment in the region with a
naval, transportation and logistics support point
located in Singapore, on the other hand to seek to
strengthen the presence of the French Navy in other
countries in Southeast Asia with the deployment of
modern destroyers; Maintaining the presence of the
French Defense Minister in the Shangri-La annual
dialogue in Singapore; Expanding cooperation with
naval forces of Southeast Asian countries (in the
field of anti-terrorism, disaster prevention, officer
exchange, exercise ...); Proposing annual consul-
tations on maritime safety and freedom of marine
navigation in the The Indian Ocean-Pacific on inter-
national forums; Actively participating in regional
security forums, strengthening defense cooperation
and promoting arms supplying contracts.

Thirdly, on economy: Improving the overall trade
impact of Paris in the region facing a strong emerg-
ing China by expanding relations, trade and invest-
ment to the region through APEC, G20 and new
generation free trade agreements to promote market
opening, reduce trade barriers, enhance transparency
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and implement fair trade commitments; Making the
“green economy” become a spearhead in Southeast
Asia. Fourthly, promoting the role of member coun-
tries of Francophonie (French Speaking Community)
in Southeast Asia to enhance cultural and people ex-
changes.

The imprint of the process of implementing the
pivoting policy in Southeast Asia under President
Frangois Hollande

The focus on “pivoting” is primarily on economic
and diplomatic activities, and political and security
aspects are also noted.

Southeast Asia — French prioritized economic partner

Faced with economic dynamism and the strong
rise of Southeast Asian nations, France must reform
its economic policy for the whole region. The result
of this reform is the movement to commit to diversify
French foreign policy in Asia and reaffirm French in-
fluence on a global scale. Based on this point of view,
France continues to develop bilateral relations with tra-
ditional partners in Southeast Asia such as Singapore,
Vietnam, and Indonesia. In addition, France is explor-
ing new markets and investment potentials in emerging
economies like the Philippines, Malaysia, and Thailand.

According to data from the French Treasury,
ASEAN is its second largest trading partner in Asia,
with a two-way trade turnover of nearly 31 billion
EUR in 2017, an increase of 5.9% over the previous
year. French exports to the region increased slightly,
reaching 3.7% while imports grew stronger, to 8.1%.
In that overall picture, France’s market share in the
region reached about 1.6%. Although this rate is not
high, it is almost stable in the last 10 years. This is a
relatively positive trend compared to other markets,
France’s market share tends to decrease. In 2016,
French exports to Thailand increased by 33%, to Ma-
laysia by 23%, to Singapore by 10%, to Vietnam by
7.9%, to Myanmar by 5.1%, and figures showed that
the product originated from the country of “Gaulois
Rooster” is quite well received in the main markets.

French foreign investment into Southeast Asia is
also quite large. By 2017, French direct investment to

ASEAN reached about 16 billion EUR, the third larg-
est level after French investment to China and Japan.

France must be present economically everywhere
and make the most of its leverage in every Southeast
Asian country. Vietnam, for example, is partnering in
high-tech sciences and in admitting more students to
study in France; Singapore and Malaysia are French
partners in defense equipment and technology transfer.

According to the Singapore Ambassador in
France, Zainal Arif Mantaha, the steady rise of the
middle class in Southeast Asian countries, is fore-
casted to quadruple up to 2030. This will be a huge
opportunity for French businesses which have
strengths in areas such as services, aviation industry,
luxury goods or food industry. ASEAN is ready for
new opportunities, especially in the area of creative
economy and digital economy.

According to Joftrey Célestin-Urbain, the Deputy
Director in charge of bilateral relations of the French
Treasury, infrastructure or climate change are the
areas of investment of which France has a great ad-
vantage in the region. In Southeast Asian countries,
the demand for capital infrastructure construction is
huge. The Asian Development Bank estimates that
the region needs about US $3,150 billion in invest-
ment in this area between 2016 and 2030, i.e. about
US $200 billion per year, equivalent to 5% of the re-
gion’s GDP.

As for climate change, the Asian Development
Bank (ADB) has released an economic report on the
status of climate change in Southeast Asia in 2015
and affirmed that Southeast Asia is particularly vul-
nerable to climate change because people densely
live on the coast. Up to 4 countries in the region are
among the most vulnerable countries. In the next few
years, countries will have to invest about $200 billion
to adapt to climate change.

Enlisting ASEAN’s dynamic development has
become a concern and a key development strategy of
French businesses, including many activities to pro-
mote the advertisement of French technology and
products to Southeast Asia, improving the competi-
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tiveness of France in areas where goods from coun-
tries such as Japan, Korea, China ... are prevailing.
The seminar with the theme “ASEAN - a big market
towards the creative economy” held in 2018 in Paris
the French Senate in the coordination with Business
France is one of those activities.

Diplomatic activities

Southeast Asia’s position in Asia pivoting policy is
reflected in the fact that France advocates maintaining
high-level meetings with ASEAN on global economic
and geopolitical issues, maintaining its presence of the
Minister of Defense at the Shangri-La Dialogue and
strengthening diplomatic activities with ASEAN and
resources for the French Mission in ASEAN.

From the first months of Francois Hollande’s
five-year presidency, specifically from May 2012 to
November 2013, 33 state visits to Asia took place,
while this number was only 13 in the previous two
years. The first Southeast Asian country that the
French president chose at the beginning of his presi-
dency was Laos. During five years in power, Presi-
dent Hollande traveled to the Philippines (2015),
and Vietnam (2016). One month before leaving the
Elysée Palace, the French president made the last trip
as head of state to three Southeast Asian countries
namely Singapore, Malaysia and Indonesia, from
March 26-30,2017.

In Paris, Mr. Hollande received leaders from
countries like Thailand and Myanmar. Dozens of
bilateral dialogues by President Frangois Hollande
with the leaders of Southeast Asian countries have
helped Paris expand its influence and create a solid
foundation in its relationship with the region.

Not only did he personally go to Southeast Asia
but President Hollande also mobilized the govern-
ment, headed by Prime Minister Jean-Marc Ayrault,
then Prime Minister Manuel Valls, standing side by
side with him in this effort. His two prime ministers
have been the most senior leaders of France since the
late 1980s visiting Thailand.

In addition to visiting or regulating the most se-
nior government envoys to Southeast Asia, President

Hollande also took advantage of a team of French
diplomats around the world and embassies to ex-
pand Paris’ Asia pivoting policy.

Economy, strategy, and environment are always
the driving forces of the French missions or diplo-
matic contacts. The diplomatic campaign to serve
the purpose of the environment is also a new direc-
tion that President Hollande has outlined. In prepa-
ration for the summit against climate change Paris-
COP 21, in the Philippines, in February 2015, the
head of France launched the “Call from Manila”.

Culture and people exchange

This is also the field that is creating the mark in the
“pivoting” of France to Asia. Never before have French
interested in Asia in general and Southeast Asia in
particular as much now as the French communities
in Asia are the fastest growing communities in the
world. Currently the number of French people living
in Asia accounts for nearly 9% of the French popula-
tion abroad. In Southeast Asia, the two most populous
French countries are Indonesia and Thailand.

The number of French students at Asian univer-
sities is increasing, while Asian students (especially
Chinese, Korean or Vietnamese) currently studying
in France have reached 50,000.

Many Southeast Asian countries such as Cam-
bodia, Laos and Vietnam, are members of the Fran-
cophone community and become “bridges” linking
culture, language, education, etc. between France and
the ASEAN region in particular and Asia in general.

Security-national defense

France’s Asia pivoting policy is not only pro-
moted by diplomatic activities and economic co-
operation but also by security and national defense
strategy. In his speech at the ASEAN Headquarters
in Jakarta on August 2, 2013, former French Foreign
Minister Laurent Fabius affirmed, “It is impossible to
have France’s Asia pivoting policy without ASEAN.
This policy cannot be restricted to the Delhi-Beijing-
Tokyo strategic triangle”. The 2013 French White
Paper on Defense and National Security pointed
out that “France participates in defense and security
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cooperation with many countries in the region such
as Indonesia, Malaysia, Singapore and Vietnam.”

So far, the security strategy implemented by
France has been to prevent the proliferation of
nuclear weapons and to focus on scaling up and in-
creasing the military’s potential. However, France
has re-established the problem of identifying a new
regional and global security strategy, reflected in the
document “France and Security in the Asia-Pacific
“ published in April 2014 [6] and updated in June
2016. This is a publication of the action plan in the
field of French security and defense in the Asia-Pa-
cific region. This document highlights two things:
France strengthens its presence in the Asia-Pacific
region because France’s benefits are directly related
to this region; France must assert this fact and con-
vince that it is a strategic choice.

Akey point in France’s Asia pivoting policy is that
President Hollande has found a balance between
Paris’ partners. France not only cares about devel-
oping economies like China and Japan but also small
partners in the region. France was the first European
country to join the Treaty of Amity and Cooperation
(TAC) in Southeast Asia in 2007 [4]. In this area,
France has a close relationship with four countries:
Singapore, Indonesia, Vietnam, and Malaysia. The
French defense-security policy for Southeast Asia
has been planned based on the division of three spe-
cific groups of countries such as:

Firstly, the political top priority countries for
which France performs all levels of partnerships
(political and economic dialogue, political-military
exchanges, defense cooperation) include Malaysia
and Singapore.

Secondly, the countries are identified roughly
equivalent to the priority group including Indone-
sia and Vietnam.

Thirdly, countries with weak cooperation which
France must make a commitment to support relations
with such as the Philippines, Myanmar, and Thailand.

France implements its political commitment to
the region through its active presence, the develop-

ment of strategic partnerships and the strengthening
of security cooperation networks. French Defense
Minister Jean-Yves Le Drian twice performed the
Shangri-La Dialogue Security in Singapore and spoke
about the South China Sea. Mr. Le Drian has set up
a dialogue framework every 2 years with defense
ministers in the South Pacific region. Especially, his
last attendance in this security forum in June 2016,
Mr. Le Drian announced the intention of France to
cooperate with EU countries to implement the Free-
dom of Navigation Operations (FONOPs) in the
South China Sea aiming to protect “order based on
international law”. For two consecutive years from
2016-2017, the group of assault landing craft Jeanne
d’Arc (The Jeanne d’Arc campaign aims to strengthen
international cooperation and practical combat train-
ing for 131 officers involved in the course — including
officers from allies — and facilitate student’s active par-
ticipation in group activities. The four main objectives
of the campaign are: deployment of military forces in
strategic areas, international cooperation, diplomatic
relations support, and practical combat training for
the officers involved in the course), including the fleet
ofhelicopter cruiser Mistral - Courbet and the French
Tonnerre lander, visited ports of the countries with
strategic partnerships with France in Southeast Asia
like Vietnam and Singapore.

One problem that France is also concerned about
when implementing a security-defense strategy in its
Asia pivoting policy is defense equipment, focusing
on basic issues such as military equipment business,
technology transfer and long-term support in the
fields of training as well as logistics.

As the fifth largest weapon exporter in the world,
France contributes to strengthening the defense of
Asian countries with gradually increased sales of de-
fense equipment to this region (28% in the period
0f2008-2012, compared with 12% in the period of
1998-2002). Southeast Asia is a major consumer
market for French defense equipment. About 40%
of submarines sold to Southeast Asian countries are
from France. France currently holds more than 50%
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of Malaysia and Singapore’s defense market, and in
2012, French companies won more than 800 mil-
lion dollars in the sale of weapons equipment in In-
donesia. In 2012-2013, Singapore is the fifth largest
importer of weapons in the world, in which France
is the second largest supplier after the US.

The inheritance of Asia pivoting policy under
President Emmanuel Macron

Mr. Macron had played a key role in shaping
foreign policy for Mr. Hollande in the period of
2012-2014, which focused on China and devel-
oped relationships with India, Japan, Korea, and
ASEAN. Perhaps therefore, since the election cam-
paign, Mr. Macron was thought to be more inter-
ested in the Asia-Pacific region than Ms. Le Pen.
Mr. Macron also expressed prominence compared
to Ms. Le Pen in foreign policy at the point of not
taking China to represent the whole Asia-Pacific,
but actually addressing other issues of this region.

As a former Minister of French Economy
(2014-2016), Mr. Macron had his own assessment
of advantages and disadvantages from the rise of
China, India and Southeast Asia for France. He also
called for the re-establishment of France’s strategic
presence in the Asia - Pacific within the framework
of the European plan.

During more than a year in power, Emmanuel
Macron has made a clear mark on politics with
innovations in the diplomatic security strategy
[8]. The key role of the Asia-Pacific region is
also included in the French security strategy by
Mr. Emmanuel Macron. France has increased the
frequency of defense operations in the Pacific and
The Indian Ocean since the beginning of 2018,
while actively promoting defense cooperation in
the Asia-Pacific region.

France’s selection of this area to conduct a com-
bat training program for naval officers of other coun-
tries is a clear testament to Paris’ security strategy. As
part of a series of recent activities with many Asian
countries, the visit to Philippine port of the French
battleship or the friendly visit of Dixmude helicopter
carrier and the stealth frigate Surcouf to the ports of
Vietnam and Singapore clearly stated ongoing de-
velopment of defense relations between France and
Southeast Asian countries, as well as France’s role as
a great power in the Indian-Pacific region.

It can be said that the continuation of the current
defense policy as well as the support of Mr. Le Drian
for Mr. Macron have shown that the importance of
cooperation between France and the Asia-Pacific
will be recognized and consolidated by Mr. Macron’s
administration.
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POLICY OF SOCIAL SECURITY POLICY IN VIETNAM

Abstract. Theoretical and practical evidence shows that Vietnam’s social security system model
is very rich and diverse with many components, contents, overlapping and complex. In fact, social
security is carried out in both broad and narrow sense with increasing social investment and economic
growth. However, from the perspective of people’s income, the absolute value and the proportion of
income from social security still account for a small proportion with a low absolute value and there
is a manifestation of the lack of distribution symmetrical. This calls for the development of a social
security law and the development of criteria and standards for the effective implementation of social

security policies that contribute to sustainable development.

Keywords: social security policy; policy enforcement; social security in Vietnam; role of social

security in Vietnam; enhance social security.

1. Social security policy

1.1 Theoretical background on social security
policy

Social policy is a kind of policy institutionalized by
state law, a system of views, guidelines, directions and
measures to solve social problems posed for a time and
not. Time, first of all the social issues related to human
life on the principles of progress and social justice, in
order to contribute to the stable and sustainable de-
velopment of the country. The basic social policies in-
clude population policy, family policy, health policy,
education policy, policies for classes and classes in
society; policy for the gender, social security policy ...

Robert M. Ball in his book Social Security Today
and Tomorrow [1] mentions the concept of Social
Security (a system of policies that support those who
are (or are threatened) by lack of income (which is
wage) or other special expenditures) and refer to the
programs that governments have set up to help peo-
ple at risk of loss or loss of income; Social security
is seen as a protection for the public against social
risks. John Dixon in Social Security in the Global
Perspective [4] mentions that a country’s social
security is intended to provide public (cash and in
kind) measures for random events. However, the law
stipulates that people have a right to enjoy, includ-
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ing loss of income or inadequate incomes, offsetting
the cost of living for dependents; Social security is
only available to individuals and households who fall
victim to sudden or sudden loss of income — social
security focuses only on poverty, social exclusion
and poverty. Reinsurance is not considered part of
social security. M. Grosh, C. Ninno, E. Tesliuc and
A. Ouerghi on Social Protection and Social Promo-
tion: Designing and Implementing Effective Social
Security [6] Itis used to help those who fall from the
top down economically before they fall into poverty,
either subsidizing or providing a minimum income
to those who are in a poor, permanent state. longer.
In Social Security in Vietnam towards 2020, au-
thor Vu Van Phuc [9] states that social security is
a social policy of the state to implement preventive
measures, limiting and correcting risks, ensuring
income and living security for members in society
[8, p- 14]. In his book Social Security Policy and the
Role of the State in Implementing Social Security in
Vietnam, Nguyen Van Chieu said that social security
policies are the protection measures of the home. to
prevent, limit and remedy the risks to their mem-
bers when they lose or reduce their income due to
illness, maternity, labor accidents, occupational dis-
eases, unemployment or old age no labor or other
objective reasons through social insurance, health
insurance, unemployment insurance, social benefits
and social assistance [3, p. 18]. Social security policy
is understood as a system of guidelines, guidelines
and measures to ensure income and other essential
conditions for individuals, families and communi-
ties in the face of economic and social changes. and
naturally causes them to lose or lose their ability to
work or lose their jobs, sickness, illness or death; For
lonely old people, orphans, disabled people, vulner-
able people, war victims, people affected by natural
disasters. This is a system of policies to prevent, re-
duce and remedy risks through social insurance, so-
cial relief and social assistance activities. The goal of
social security policy is to ensure income and other
essential living conditions for all members of society.

The subject of social security policy is all people, in-
cluding those in the labor category, those who have
not yet reached the working age and those who have
reached the working age, including those of social
polic urban and rural poor, women, children, youth,
the disabled and ethnic minorities ... [2, p. 22-25].

Social security policy is understood as a system
of guidelines, guidelines and measures to ensure in-
come and other essential conditions for individuals,
families and communities in the face of economic
and social changes. and naturally causes them to lose
or lose their ability to work or lose their jobs, sick-
ness, illness or death; For lonely old people, orphans,
disabled people, vulnerable people, war victims, peo-
ple affected by natural disasters.

1.2. The role of social security in society

In modern society, countries, on the one hand,
aim at promoting all resources, especially human re-
sources for economic growth, enhancing the com-
petitiveness of 28 economies to create sustainable
development and more and more prosperous for
the country; On the other hand, the social security
system is constantly being improved to help people,
especially the laborers, to cope with social risks, es-
pecially the risks in the market economy and the
commune risk. other associations. In addition to the
overall impact of rich countries, social security poli-
cies can contribute to the socio-economic develop-
ment of poor countries.

This is reflected in the following aspects: First,
social security policies affect the accumulation of hu-
man capital as it improves the level of education and
human health, eliminating the forms worst of pov-
erty, poverty. Secondly, social security policies also
have a positive impact on the demand side as it is a
redistribution of purchasing power and benefits the
domestic production of goods and services. Third,
social security policies contribute significantly to the
creation of conditions for a sustainable social and po-
litical environment. When the benefits of economic
growth reach all people, including former social
groups that are marginalized, this will contribute to
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reducing social and political disorder. These impacts
stem from the redistributive nature of the social se-
curity system.

1.3 Enforcement of social security policy

Social security policy implementation is the pro-
cess of turning policies, measures, and measures relat-
ed to the social security system into actual outcomes
through organized activities in the state apparatus. and
the wide participation of organizations, units, families,
individuals and the whole society, in order to realize
the objectives set by the policy. It is the process of im-
plementing the social security policy system (social
assistance, social benefits, social insurance, health in-
surance, employment ... ) into reality with tools, state
machine to realize the goal set [ 7, p. 44]. How does the
implementation of social security policy relate to the
various sections (state agencies making social security
policies, executing agencies implementing social secu-
rity policies, social security beneficiaries, beneficiaries
of policy) and basic steps in the implementation of
social security policy.

How does the implementation of social security
policy relate to the various sections (state agencies
making social security policies, executing agencies
implementing social security policies, social security
beneficiaries, beneficiaries of policy) and basic steps
in the implementation of social security policy. In
fact, these divisions often do not have absolute isola-
tion but are interwoven and integrated (such as so-
cial policy-makers, policy beneficiaries, etc.). Imple-
mentation of steps in the implementation of social
security policies must be considered at the level of
enforcement subject: Social policy, social protection
policy is central planning (national policy), then The
implementation of social security policy is the local
government at all levels.

On the basis of national policies, local authorities
at alllevels, on the basis of local conditions, continue
to institutionalize national policies through the issu-
ance of decisions, plans and programs. local policy)
and implementation arrangements to realize these
policies. In terms of relativity, therefore, it can be

seen that implementing a social security policy of a
province or city is just one part of the policy cycle
(planning, implementation, evaluation) and It can
be seen that the implementation implies the whole
policy cycle (local policy) with all three steps (plan-
ning, implementation, evaluation).

2. Evaluate the implementation of social secu-
rity policy in Vietnam during 1986-2017

Through 30 years of implementing the renova-
tion policy, the work of ensuring social security in
Vietnam has achieved many important results. The
social security system is increasingly synchronous
and complete with the coverage is constantly ex-
panding. The material and spiritual life of the people
has been constantly improved. Social security has
become a strong backstop for the poor and the vul-
nerable in society, contributing to the formation of
a society without social exclusion and ensuring the
socialist orientation of social cohesion. develop the
country. To date, the work of ensuring social security
has achieved many outstanding achievements, the
people agreed and international appreciated: The
social sector has achieved many important achieve-
ments, especially poverty reduction, job creation,
preferential treatment for people with meritorious
services, education and training, health care, sup-
port for people with special difficulties, family affairs
and gender equality. The material and spiritual life
of people with meritorious services, the poor and
ethnic minorities has been improved, contributing
to the consolidation of the people’s confidence and
social and political stability. Vietnam is recognized
by the United Nations as one of the leading countries
in implementing some of the MDGs [S, p. 104].

Institutionally, in the recent years of renewal, the
Communist Party of Vietnam and the Government
of Vietnam have formulated and implemented many
important social security policies, mobilizing many
resources of the whole society. Helping people (eth-
nic minorities, the poor, the lonely elderly, children
and vulnerable people) to rise up in life. Policies and
solutions to ensure social security are implemented
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in all three aspects: Help beneficiaries increase access
to public services, especially in health, education,
teaching legal aid, housing, ...; Support production
development through policies on market guarantee,
credit, employment; Develop essential infrastruc-
ture for localities to serve people better. The legal
system of social security is becoming more and
more perfect, which has become an important legal
foundation for regulating social relations. The social
security system has been developed with increasing
content and forms, to share risks and provide practi-
cal assistance to the participants. Social insurance is
implemented in three types: compulsory insurance
(social insurance and health insurance), voluntary
insurance and unemployment insurance.

However, the work of ensuring social security
in Vietnam still has many shortcomings and weak-
nesses: poverty reduction is not sustainable, people
in ethnic minority areas, remote areas are more dif-
ficult, The rich and poor, divided between regions,
tend to expand. Underemployment in rural areas,
urbanization and unemployment in urban areas is
still high. The resources to implement social secu-
rity are limited, mainly based on the state budget,
with coverage and low support levels, not keeping
pace with the development of the socialist-oriented
market economy. means. The balance between the
source and use of the social security system, includ-
ing social insurance funds, health insurance and so-
cial protection schemes, is limited and faces great
challenges in the short term, as well as medium and
long term. Social insurance funds, especially health
insurance funds, are in a state of emergency in the
near future. Investment resources for social security
of the State hard to meet the requirements of social
security of increasing people, while mobilizing from
other sources, especially from the community is lim-
ited, especially countryside. Forms of insurance do
not meet the diverse needs of the people; The quality
of services is generally low, still occur not less nega-
tive, troublesome. Some unreasonable social security
policies exist; There are no specific social security

policies and suitable for rural people and mountain-
ous and ethnic minority areas with difficult living
conditions. The quality of provision of social secu-
rity services, especially health services, is limited,
not meeting the requirements of socio-economic
development and increasing the living standard of
the population. The administrative system and the
social security service have not kept pace with the
development requirements, and are limited in their
ability to organize and manage social security [8].

3. Solutions to strengthen the implementa-
tion of social security policy in Vietnam

To bring into full play the initiative of the whole
political system in formulating programs and plans
for the implementation of a system of uniform and
effective social welfare policies.

First, the social security policy must be specified
by action programs, target programs, implementa-
tion plans; To promulgate documents guiding the
implementation of the policy; Development of de-
velopment projects and projects. These procedures
provide an environment for policy implementation,
which stipulates the requirements and steps needed
to implement the policy.

Second, prepare resources for policy implemen-
tation; mobilize resources. On the basis of such pro-
grams, the authorities should concretize the social se-
curity programs into specific schemes and decisions
and assign specific responsibilities of the departments
and localities in implementation process. Planning pro-
grams must be concretized in terms of objectives and
roadmaps in relation to the objectives and roadmap for
the implementation of the country’s socio-economic
development tasks and regularly monitored and moni-
tored. performance with high determination.

Promoting propaganda and advocacy to promote
the synergy of all organizations, community groups
and all people in expanding the social security system
associated with the community. Addressing the issue
of social security in the context of poor countries, if
only based on the budget will not be able to achieve
the goal. Therefore, the promotion of synergy based
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on high consensus of society is necessary and at-
taches to the following measures:

— Promote the propaganda and mobilization
among the people, make the spirit of mutual support,
the spirit of community must be improved and solid.
Strengthening the communication to create an atmo-
sphere of understanding, consensus and willingness
to participate in activities of social security nature of
people in the future is very important. The propagan-
da and advocacy work must be diversified, diversified
and suitable for each type of people in the social secu-
rity system; To propagate policies, policies and types
of insurance for people to understand and choose —
especially the Law on Insurance for all workers and
people to understand the responsibilities, rights and
interests. To participate in social insurance and health
insurance. Along with propaganda and advocacy mea-
sures, there should be strict measures of punishment
and sanctions by the government for enterprises that
deliberately commit violations and refuse to perform
their social responsibilities.

— Assign, coordinate, maintain and adjust in a
synchronous and timely manner in the implemen-
tation of specific solutions in the social security
system. The social security policy system is often
implemented in a large area with many types and or-
ganizations involved so there must be coordination
and reasonable division to accomplish well tasks. On
the other hand, the implementation of social security
policy objectives is extremely diversified and com-
plex, intermingling and promoting each other, so it
is necessary to coordinate the levels and branches
to implement the main Active science books will be
highly eftective, because they remain stable. In order
to maintain the policy, there must be a synergy of
many factors, such as: the government is the organiz-

er of the policy implementation to create favorable
conditions and environment for the policy imple-
mentation; Policy-makers have the responsibility to
actively participate in the implementation of policies.
The timely adjustment of policy is necessary, taking
place regularly in the process of implementing the
policy-this adjustment must meet the preservation
of the original policy objectives, only adjust the mea-
sures, the implementation mechanism of the target
... Therefore; It is necessary to assign, coordinate,
maintain and adjust in a synchronous and timely
manner the implementation of specific measures in
the social security system.

— Strictly observe the regulations on public-
ity, transparency, inspection and supervision of the
implementation of the law on social security. The
implementation of policies in the recent time has
created a great social consensus among the majority
of people is the Party, the Government at all levels
have strictly implemented the Decision No. 31/2011
June 2, 2011 The Prime Minister shall stipulate the
publicity, transparency, inspection and supervision
of the implementation of the law on social security.

State management agencies shall have to regu-
larly monitor, urge and guide agencies, organizations
and individuals to ensure the implementation of so-
cial safety regulations applicable to the right subjects.
standards, standards, norms; Timely prevent mis-
takes in the implementation process. Political and
social organizations, media agencies and the media
shall supervise in accordance with law in order to
ensure the objective and effectiveness of the imple-
mentation of social security regulations. Citizens,
individuals and organizations are responsible for
promptly and honestly reporting on issues related
to the implementation of social security law [10].
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