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PROMOTING EFFECTIVE LABOR DISPUTE RESOLUTION BY ARBITRATION
TO APPROACH THE REQUIREMENTS OF SUSTAINABLE DEVELOPMENT

M.A., PhD. Researcher. Chu Thi Trinh?

Abstract: In the context of international economic integration and open-door
policies, labour relations have become dynamic and diverse. Conflicts of interest among
stakeholders in labour relations are increasingly intense, and labour disputes are rising in
quantity, scale, and complexity, affecting all economic sectors. Therefore, the need for
labour dispute resolution has become urgent. Arbitration offers numerous advantages and
is increasingly applied worldwide as an out-of-court dispute resolution method. This
article examines the current situation of resolving labor disputes through arbitration and
proposes several solutions to enhance the influence of this method in dispute resolution,
improve the effectiveness of labor dispute settlement, and meet the requirements of
Vietnam's sustainable economic development in the new context.

Keywords: sustainable development, labor dispute, labor arbitration.

1. Introduction

In the context of integration, Vietnam has joined numerous international
conventions?, and incorporating international labour standards into national legal
documents has created a harmonious and stable labour environment. According to the
International Labour Organization (ILO), an effective dispute resolution system aims to
prevent disputes initially and resolve arising conflicts in an orderly and "peaceful”
manner, mainly through the efforts of the disputing parties (International Training Centre
of ILO, 2013). As a member of the ILO and next-generation trade agreements, Vietnam
has been striving to develop and perfect the out-of-court labour dispute resolution system
in general and the labour arbitration system in particular, ensuring higher quality to meet
the deep international integration demands and to build harmonious, stable, and
progressive labour relations.

Studying the practice of labor dispute resolution through arbitration and proposing
solutions to enhance the effectiveness of this method is essential for improving the legal
system and the mechanisms for implementing laws consistently and strictly. It also
ensures the supremacy of the Constitution and laws as set out by the Party and State,
while promoting sustainable economic development.

2. Theory and research methods

2.1. Research theory

With the aim of assessing the current labor dispute resolution mechanism through

! Faculty of Economic Law, Vinh University. Email: chutrinhchu@gmail.com

2 Vietnam, as a member of the ILO, and through its participation in next-generation FTAs such as the
Comprehensive and Progressive Agreement for Trans-Pacific Partnership (CPTPP) and the EU-Vietnam
Free Trade Agreement (EVFTA), has committed to respecting and promoting fundamental principles and
rights in labor. This reflects Vietnam's determination to ensure comprehensive development and enhance
international integration.

307



arbitration in Vietnam and studying solutions to enhance the effectiveness of this method,
the report will apply the model developed by Professors Budd and Colvin (2008). Budd
and Colvin propose three criteria for evaluating a labor dispute resolution system:
effectiveness, fairness, and the voice of the parties involved. The authors add an
additional criterion: legal authority. These four criteria help evaluate Vietnam’s actual
compliance with international labor standards in resolving labor disputes.

An effective mechanism is one that ensures the efficient use of limited resources
such as time and money, while also promoting work efficiency (Budd & Colvin, 2008).
Therefore, an effective mechanism is one that is both quick and cost-effective, while
minimizing strikes and other forms of disruption in labor and production.

A fair labor dispute resolution mechanism is one that is unbiased and achieves a high
level of consensus. Therefore, it is trustworthy. Budd and Colvin explain that the outcome
of a fair system is: “similar to the judgment of a rational person who is not influenced by
the interests of any disputing party, and the result is based on objective evidence” (Budd
& Colvin, 2008).

A labor dispute resolution system that ensures the voice of the parties is one that
provides the opportunity for all individuals to express their opinions and present their
views on the case. This includes fair litigation for both sides (including the ability to
present evidence and to be represented). Another aspect of the voice of the parties is
allowing representation during the dispute resolution process; for example, labor and
employer organizations can designate members of an arbitration panel.

One criterion that the Budd and Colvin model does not address is legal authority,
which refers to the scope of disputes that one or more bodies or organizations are
authorized to resolve. These disputes can be rights disputes, interest disputes, or both.
The issue of dispute also relates to the scope of resolution because a single organization
may need to address multiple types of disputes, such as wages, termination of
employment, collective bargaining, social security, and workplace safety. Additionally, a
system can be designed where multiple organizations resolve various types of disputes.
The most important point is not the number of organizations involved (although cost and
complexity considerations are relevant), but the extent to which the dispute resolution
system covers all potential types of labor disputes that may arise.

Table 1. Evaluation Criteria Related to Labor Dispute Resolution

Criteria Description
- Universal Scope: Different types of disputes fall under the
jurisdiction of one or more organizations.

- Reducing Technical Barriers: Workers are not excluded
due to legal technicalities.

- Cost: The financial cost involved in the dispute resolution
process, aiming to keep it affordable for all parties
involved.

- Speed of Resolution: The time it takes to resolve a
dispute, emphasizing quick resolution to minimize
disruptions in labor and production.

- Reducing Conflict: The system's ability to prevent or
resolve disputes in a way that promotes productivity by

Jurisdiction/Adjudication

Effectiveness
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reducing ongoing or future conflicts. This helps maintain a
stable work environment.

- Reliability: Unbiased, consistent, and based on evidence.
- Protection: Allows for appeals and measures to ensure
decisions are made consistently.

- Enforceability: Solutions are binding and enforceable.

- Accessibility: Expanded access to ensure that a broad
range of individuals can practically access the system.

- Transparency: Widely communicated and publicly
available information about the process.

- Fair Hearing: Both parties have the opportunity to present
their case.

- Representation: The involvement of representatives in the
dispute resolution process.

Fairness

Voice of parties

2.2. Research Methodology

The results of this report primarily rely on secondary data collected through books,
newspapers, journals, websites, and other relevant documents related to labor dispute
resolution through arbitration in Vietnam.

In the research process, a synthesis method is used to consolidate the activities of the
current labor dispute resolution system in Vietnam in general, and the labor arbitration
system in particular.

Analysis, statistical, and comparative methods are employed to clarify the practical
application of labor dispute resolution through arbitration in Vietnam. From this,
proposals and recommendations are made to enhance the effectiveness of this method in
resolving labor disputes, in order to meet the requirements for the sustainable economic
development of Vietnam in the new context.

3. Results and discussion

3.1. Overview of Labor Dispute Resolution through Arbitration

3.1.1. Concept of Labor Arbitration

Depending on each country's conditions, most legal systems worldwide establish
mechanisms for labour dispute resolution (LDR). In Vietnam, labour disputes are
resolved through labour mediators, labour arbitration councils, and the people’s courts.
Labour dispute resolution via arbitration has been mentioned since the 1994 Labor Code
enactment. Still, it has only gained attention and encouragement for use in recent years,
particularly with the 2019 Labor Code (LC 2019). However, labour arbitration remains
underutilised and unfamiliar to disputing parties, resulting in unemployment or
underemployment for most labour arbitrators within labour arbitration councils across the
country. In contrast, arbitration is a widely used and highly effective labour dispute
resolution method in many countries worldwide.

Currently, Vietnamese labour law does not provide any specific definitions for
"arbitration" or "labour arbitration." Generally, arbitration refers to a dispute resolution
process agreed upon by the parties, wherein the dispute is submitted to one or more
arbitrators to make a binding decision. It is a form of Alternative Dispute Resolution
(ADR) outside the court system. According to foreign legal references, labour arbitration
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is “a third party with decision-making authority to resolve labour disputes” (Ministry of
Labor, Invalids, and Social Affairs [MOLISA], 2010). Labour arbitration is a method of
resolving labour disputes wherein a sole arbitrator or an arbitration council has the
authority to resolve disputes based on specific rules agreed upon by the parties or as
prescribed by law (Nguyen, 2004)

3.1.2. Principles of Labor Dispute Resolution through Arbitration

In resolving labour disputes, arbitration must adhere to the principles of arbitration
proceedings (LC 2019, article 180). In addition to complying with general principles in
labour dispute resolution, labour arbitration must follow several specific tenets as follows:

First, respect the agreement of the parties.

The agreement between the parties is reflected primarily in their right to choose
labour arbitration for dispute resolution, including selecting arbitrators, the time, and the
location for the arbitration process. In many countries, arbitration is typically pre-agreed
by the parties before a dispute arises and is documented in contracts. The chosen
arbitrators must ensure independence and impartiality, meaning pressure or relationships
with either party should not influence them. Arbitrators must also have knowledge and
experience in labor law and related regulations to ensure that the arbitration decision
protects the legal rights and interests of the disputing parties (Tran&Phan, 2024).

Second, comply with arbitration procedures.

When parties participate in arbitration proceedings, they must adhere to the rules and
procedures of arbitration to ensure fairness and efficiency in resolving labor disputes.
These requirements may include notifying about the disagreement, selecting arbitrators,
gathering evidence, and issuing an arbitration decision.

Third, ensure the enforcement of arbitration decisions.

An arbitration decision represents the resolution of a labor dispute. The disputing
parties must respect and comply with the arbitration decision, including fulfilling
obligations such as compensation, adhering to agreed-upon terms in employment
contracts, improving labour conditions, or taking other actions requested by the parties.

3.1.3. Procedures for Resolving Labor Disputes through Arbitration

Research, verification, and evaluation of the case:

The research, verification, and evaluation of the case are the first steps in arbitration
proceedings, and they apply to all disputes. When accepting a case, arbitrators must take
time to study the dispute. Typically, parties requesting arbitration will provide as much
information and evidence favourable to their position as possible. However, verifying this
evidence can be difficult, and in many cases, it may prolong the dispute. Therefore,
arbitrators must adhere to labour arbitration principles to objectively analyse and evaluate
the case.

Most countries empower arbitrators to collect, review, and assess evidence. For
example, in Australia, arbitrators can require parties to provide written evidence and
decide whether to accept or gather additional evidence. In the Philippines, the arbitration
board may assign experts to analyse the case, and the expert’s report can serve as evidence
in dispute resolution (MOLISA, 2006).

Issuing decisions and arbitration awards:

The arbitration board is only authorised to decide on issues requested by the
disputing parties. These issues may be included in the parties' application, the arbitration
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agreement, or a decision by a competent state authority appointing arbitration for the case.
When deciding, the arbitration board must adhere to principles of justice, equality,
fairness, and good conscience, considering the nature of the dispute.

In some countries, arbitrators must also consider the broader interests of society. For
instance, in Singapore, in addition to the direct interests of the parties, arbitrators must
also consider public interests and the national economic conditions. Typically, the
arbitration board issues a decision immediately after investigating the dispute or hearing
the parties' final arguments. Decisions are made by majority vote. In the absence of a
majority, the decision of the arbitration chairperson prevails. This principle is applied in
most countries worldwide.

3.2. Practical Application of Labor Dispute Resolution Through Arbitration

3.2.1. Labor dispute resolution by arbitration in Vietnam

Labor arbitration is considered a dispute resolution method with many advantages,
providing a fair and effective solution. The resolution of labor disputes through arbitration
is carried out through activities such as: establishing an arbitration agreement, forming
the labor arbitration council (LAC), providing relevant documents and evidence related
to the dispute, and enforcing the arbitration award.

Establishing Arbitration Agreements

According to current regulations (LC 2019, articles 189, 193, 197), based on mutual
consent, disputing parties may request the Labor Arbitration Council to resolve disputes
when mediation is not mandatory (for individual disputes) or when mediation fails or is
not conducted within the required time. Thus, the “mutual consent” of the parties
determines whether labor arbitration will be used. If the employer disagrees, the dispute
must be resolved through other methods, such as mediation or litigation. Like Vietnam,
in the United States - where labor arbitration is widely used - labor arbitration is applied
when employees and employers sign an “arbitration clause”. However, an arbitration
agreement will be invalid if it is not made in good faith, is unethical, or results from
coercion or fraud by one or both parties to the employment contract (Lisa M. Eaton,
2002).

Current Vietnamese labor law does not specify the form of an arbitration agreement,
which creates difficulties for both employees and employers in establishing one. It is
unclear whether the agreement should be in writing (as an arbitration clause in the
employment contract or a separate agreement) or verbal. This ambiguity makes it
challenging to determine the validity of arbitration agreements.

Establishment of the Labor Arbitration Council

The Labor Arbitration Council (LAC) is established in each province/centrally
governed city under the decision of the Chairman of the Provincial People's Committee,
with a minimum of 15 members and a term of 5 years. Members of the LAC are
individuals with in-depth knowledge and expertise in labour matters, and the council is
formed on a tripartite basis by ILO principles (State - Employees' Representatives -
Employers' Representatives) (LC 2019, article 185). However, in practice, the nomination
of arbitrators for the LAC poses difficulties for the employers in selecting their five
representatives due to the lack of consensus among employers' representative
organisations in the area. Some organisations that can nominate representatives to the
LAC include provincial/city Cooperative Alliances, branches of the Vietnam Chamber of

311



Commerce and Industry (VCCI), etc. The question remains as to how these organisations
can achieve consensus, who will coordinate and unite these employers' representative
organisations to nominate LAC members at the provincial level, and what solutions exist
if consensus cannot be reached. Therefore, the role of employers' organisations in
establishing the LAC at the local level is significant and determines whether the LAC can
be established to resolve labor disputes.

Implementation of Arbitration Procedures

According to Vietnamese labor law, employees and employers are the two main
parties involved in resolving labour disputes alongside the Labor Arbitration Panel.
Arbitration procedures are carried out through meetings to resolve conflicts. At least 5
days before the meeting, the Labor Arbitration Panel must issue a written summons to the
disputing parties (employees and employers), specifying the time and venue of the
meeting. Upon receiving this notice, the employees and employers must confirm their
attendance. If a party has valid reasons for not attending, they may request a rescheduling,
and the Labor Arbitration Panel makes the final decision. At the meeting, representatives
of the disputing parties or their authorised agents must be present. If one party is absent,
even if a rescheduling request was denied, the Labor Arbitration Panel will proceed with
the meeting. During the meeting, the parties present the details of the case, which are
recorded in minutes signed by all arbitrators and the disputing parties in attendance.

Submission and Presentation of Evidence

Under current regulations, the Labor Arbitration Panel is responsible for collecting
evidence within its authority. It has the right to request the disputing parties, agencies,
organisations, or individuals to provide documents, evidence, expert opinions, and
summon witnesses or other relevant individuals (LC 2019, article 183). Employers, when
requested, are obligated to provide relevant evidence and documents to facilitate dispute
resolution. When labor disputes are resolved through the court system, clear regulations
exist regarding the procedures for submitting evidence (Civil Procedure Code 2015,
article 96,97). Evidence collection begins at the initiation of a lawsuit, and parties must
attach supporting documents to their claims. Defendants and other parties must submit
written responses and supporting evidence to the court (Le&Nguyen, 2022).

However, Vietnamese labor law lacks clear regulations on collecting and submitting
evidence by employees and employers in disputes resolved through arbitration. This
absence creates difficulties for employers in fulfilling their obligations to provide
evidence during the arbitration process.

Enforcement of Arbitration Decisions

According to the 2019 Labor Code, the Labor Arbitration Panel must be established
within seven working days from the date of the request to resolve a dispute. Within 30
days of its establishment, the Labor Arbitration Panel must decide to resolve the dispute
and notify the disputing parties. If the panel is not established or fails to settle within the
stipulated time, the parties can request the court's intervention (LC 2019, article 189, 193,
197). Additionally, if one party refuses to comply with the arbitration decision, the other
party has the right to seek court resolution or initiate strike procedures.

Notably, the 2019 Labor Code lacks provisions for enforcing arbitration decisions in
labour disputes. The implementation of arbitration decisions relies solely on the parties’
voluntary compliance. In other words, arbitration decisions are merely advisory and lack
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enforcement mechanisms (Khuc&Nguyen, 2022). Therefore, the role of employers in
complying with arbitration decisions is significant. Without legal provisions or
enforcement measures, the effectiveness of arbitration depends entirely on employers’
willingness to comply. If they refuse to comply, the dispute remains unresolved.

3.2.2. Evaluation of labor dispute resolution activities by arbitration in Vietnam

General evaluation

In practice, labor arbitration has not fully realized its potential in labor relations, and
this mechanism for resolving labor disputes has not been widely chosen by the parties
involved. The activities of labor arbitration councils have not shown significant
improvement compared to the previous period. Meanwhile, opting for arbitration to
resolve labor disputes aligns with global trends and the context of international economic
integration.

When compared to some countries in the region with similar political and legal
systems to Vietnam (such as China), we see notable differences. Before 2007, China
operated a dispute resolution system quite similar to Vietnam’s (Cooney et al., 2013).
However, after labor disputes, particularly in the construction sector, became widespread,
China implemented significant reforms to its system of resolving individual labor
disputes. These reforms included the reorganization of provincial labor dispute resolution
boards into specialized agencies with legally binding authority (as per the Labor Dispute
Mediation and Arbitration Law of the People's Republic of China 2007). Access to
arbitration services was facilitated, including the prohibition of fees. The number of cases
more than doubled in 2008 (when the new system was implemented), and the trend has
continued to rise since then.

While the courts are actively operating, according to the Ministry of Labor, Invalids,
and Social Affairs (2018), the courts have received a large number of labor disputes,
mainly related to social insurance (43%), wages (21%), and termination of employment
(19%), with only about 0.04% involving collective bargaining or disputes related to trade
unions. The labor arbitration councils have rarely been used since the Labor Code came
into effect. According to data from the Ministry of Labor, Invalids, and Social Affairs, 24
provinces and cities have established and organized labor arbitration teams, and some
localities have issued regulations on the operation of labor arbitration councils, clearly
defining their authority, procedures, and steps for resolving disputes based on the
agreement of both parties. Decisions made by the arbitration council are enforceable for
the parties involved (Duc Duong, 2022).

To date, some of the most active regions in resolving labor disputes through
arbitration include Ho Chi Minh City, Binh Duong, and Dong Nai. Among them, Dong
Nai is one of the first regions to establish a labor arbitration council under the framework
of the 2019 Labor Code. The Dong Nai Labor Arbitration Council received its first case
on October 11, 2022 - a labor dispute that could not be resolved through mediation. The
first hearing took place on November 7, marking the first case brought to arbitration in
Vietnam (ILO, 2022). This is considered an important step in the development of the
labor dispute resolution system using arbitration.

However, in practice, the choice to apply this method is not yet widespread, and labor
arbitration in many localities is still facing the issue of “unemployment and lack of cases”.
Most of the time, when a labor dispute arises, both parties tend to choose mediation or
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the courts to resolve the issue, with arbitration being almost never chosen. This is due to
the habit of the parties, particularly employers, in choosing dispute resolution methods,
and additionally, the parties have not yet fully recognized the authority of the labor
arbitration councils, so they do not prioritize this method.

Evaluation Based on Criteria:

Criterion 1: Legal Authority

The 2019 Labor Code distinguishes between individual labor disputes, collective
labor disputes over rights, and collective labor disputes over interests. Furthermore, with
the expanded jurisdiction for labor arbitration councils, these councils now have the
authority to resolve all three types of disputes. Therefore, it can be concluded that the
labor dispute resolution method through arbitration meets the criterion of legal authority.

Criterion 2: Effectiveness

The arbitration mechanism is not functioning effectively in practice and, therefore,
does not contribute to resolving disputes efficiently. Furthermore, the arbitration process
does not seem to result in a significant reduction in illegal strikes or the losses caused by
these strikes. The decrease in the number of illegal strikes since 2012 can be attributed to
the tightening labor market: this means that employers need to retain workers and are
more willing to seek quicker solutions rather than following the more formal procedures.

Criterion 3: Fairness

Firstly, the current system lacks trustworthiness due to the absence of professional,
full-time arbitrators (although some experienced part-time arbitrators work in certain
provinces). Arbitrators are paid very low allowances for their work. While many show
dedication to their roles, the meager compensation is discouraging rather than motivating
them.

Secondly, the decentralized nature of the system means there are mechanisms that
limit the consistency across the country. There are significant differences between
provinces, which is problematic because it can lead to arbitrators in some provinces
producing outcomes that do not align with the obligations under the Conventions.

Thirdly, the lack of authority for arbitrators to issue legally binding orders and
require mandatory participation from the parties (such as in cases involving unfair labor
practices) diminishes the credibility of the process and may render it ineffective for many
workers and/or employers.

Fourthly, there is a lack of institutional independence for arbitrators within the
Department of Labor, Invalids, and Social Affairs (DOLISA). The ILO emphasizes that
dispute resolution bodies must be "impartial/unbiased™” and, in cases involving disputes
over representation in collective bargaining, must be "independent... and free from
political interference.” However, since the labor arbitration councils are located within
the DOLISA, they lack sufficient independence if the members of these bodies also work
part-time (or overlap) in dispute resolution activities within the same department.

The fifth issue related to the fairness criterion is that arbitrators from worker
representative organizations are currently only selected from organizations affiliated with
the Vietnam General Confederation of Labor (VGCL). This could lead to bias if, in the
future, a dispute arises between two labor representative organizations, one of which is a
member of the VGCL and the other is not.

Criterion 4: Voice of the Parties
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In accordance with the prescribed legal procedures, the labor arbitration council
organizes a meeting to resolve the dispute. Through this meeting, both parties have the
opportunity to present evidence, prove their case, and explain the relevant issues in a fair
manner.

Table 2: summary evaluation of the current labor arbitration system

Criteria Description

The legal authority - The legal authority to resolve labor disputes is clear.
- The Labor Arbitration Council has the jurisdiction to
resolve all types of labor disputes.
Effectiveness The arbitration system operates ineffectively.
Fairness - The current system lacks credibility due to its lack of
professionalization.
- There is a lack of mechanisms to ensure consistency
nationwide.
- There are no binding measures within the arbitration
system unless both parties agree.
- Access is difficult due to a lack of public awareness (no
dedicated office or website).
- There is insufficient autonomy.
Voice of parties Although there are regulations regarding the organization
of dispute resolution meetings, the arbitration system is
not operational or is minimally functioning in practice,
which means there are limited opportunities to hold fair
hearings within the labor arbitration framework.

4. Conclusion and Policy Implications

In the context of international integration, effectively resolving labor disputes and
building harmonious, stable, and progressive labor relations plays a crucial role in
meeting the requirements for the sustainable development of Vietnam's economy. In the
future, it is essential to implement a comprehensive set of solutions to enhance the
effectiveness of labor dispute resolution through arbitration, making arbitration a widely
accepted and trusted method for resolving labor disputes.

To improve the effectiveness of labor dispute resolution through arbitration, the
author proposes the following recommendations:

Firstly, regarding arbitration agreements, regulations should clarify their form,
specifying whether they must be in writing or verbal and whether they can be included as
a clause in employment contracts or established as separate documents. This will provide
a clear legal basis for valid arbitration agreements.

Secondly, regarding establishing the Labor Arbitration Council, the lack of
consensus among employers' representative organisations can hinder the council's
formation in some localities. In cases where consensus cannot be reached, the Chairman
of the Provincial People's Committee should appoint members from a list of nominees
based on legally defined criteria to ensure the timely establishment and functioning of the
LAC. Furthermore, to provide the highest effectiveness, labour arbitrators must be
impartial, objective, independent, and neutral, with no bias or prejudice toward either
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party, especially toward employers (as there is often a perception that employees are the
weaker party and need protection).

Thirdly, regarding the submission and presentation of evidence, legal provisions
should be introduced to establish procedures for collecting and submitting evidence
during arbitration proceedings. This will facilitate the parties’ ability to fulfil their rights
and obligations, expedite dispute resolution, and enhance its effectiveness.

Fourthly, regarding the enforcement of arbitration decisions, the non-binding nature
reduces their appeal. Legal provisions should be introduced to ensure that:

() Arbitration decisions in labour disputes are final and binding;

(if) The court may only review the arbitration process and annul decisions in cases
of serious procedural violations. Under no circumstances should the court re-adjudicate
disputes already resolved by arbitration.

Fifthly, information confidentiality is a key feature of labour arbitration and is critical
for the disputing parties. Public disclosure of dispute-related information could damage
the employer's reputation, brand, and image. Therefore, labour laws should impose
confidentiality obligations on the disputing parties and the Labor Arbitration Panel.

Finally, raising awareness of arbitration as a dispute resolution method is essential.
One reason arbitration is underutilised is a lack of public awareness. Effective
communication is needed to inform the public about the Labor Arbitration Council's
jurisdiction. This includes publicising labour arbitrators' expertise, professional capacity,
and dispute resolution track record to build trust in the arbitration mechanism and
encourage its use.
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