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NANG CAONANG LUC
POINGU CANBO THIHANH AN PHAT TU
O VIET NAM HIEN NAY

® NGUYEN THI THANH TRAM - BUI HANH PHUC

TOM TAT:

Con ngudi ludn 12 nhin t& quan trong, quyét dinh chit lugng clia moi hoat dong. Trong thi
hanh hinh phat tii, ddi ngli cdn bd thi hanh 4n la lyc lugng chinh, dong vai tro quan trong trong
viéc thuc thi cic quy dinh phdp luat vé bio ddm quyén con ngudi, bdi ddy 1a chii thé cé diéu

kién, kha ning vi pham quyén con ngudi va ciing 1a chi thé c6 nhiém vu phong chong vi pham
quyén con ngudi ctia pham nhan. Vi thé, viéc ning cao ning lyc, trinh d§ chuyén mon, nghiép vu
va tinh thin trich nhiém cda ddi ngii cdn bo thi hanh 4n phit ti 12 mdt trong nhitng phuong thic

quan trong dé bdo ddm quyén con ngudi trong thi hanh hinh phat tii. Bai vi€t dé cap dén cdc quy
dinh phép luat, cling nhu thuc trang t6 chifc ddi ngii cdn bd thi hanh 4n phat ti, trén cd sé d6 dé
xudt mot s6 ki€n nghi nhim nang cao phdm chat, ning luc, trinh dd cho doi ngii can bo 1am cong

tdc thi hanh dn phat ti § Viét Nam hién nay.

Tw khéa: quyén con ngudi, pham nhan, thi hanh 4n phat ti.

1. Quy dinh vé té chiéc ddi ngii cian bd thi
hanh an phat tu

Qua céc thdi ky phat trién hé théng cd quan tuf
phdp, hé thdng quan 1y thi hanh 4n hinh sy hinh
thanh va phét trién phuc vu kip thdi, c6 hiéu qua
cong tic quan ly, gido duc ngudi chdp hanh 4n.
Hé théng co quan thi hanh 4n ra doi, xay dung
theo hudng chuyén trach tir khi ¢ Luat Thi hanh
4n hinh sy niam 2010, khic phuc tinh trang chdng
chéo, phan tan khong tip trung vé quan 1y va td
chdc thi hanh. Hién nay, hoat ddng thi hanh dn
phat tu dang dugc giao cho B Cong an va B
Qudc phong truc ti€p quan 1y, cdc co quan chuyén
trach dugc thanh 14p va kién toan & cdc cap.
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Nhiém vu, quyén han cda trai giam dugc quy
dinh chi ti€t tai Piéu 17 Luat Thi hanh 4n hinh sy
nam 2019. Theo d6, trai giam c6 nhiém vy ti€p
nhan va t6 chifc quan ly giam giit, gido duc cii tao
pham nhan; Thong bdo cho thdn nhan ctia pham
nhin bi€t vé viéc ti€p nhan pham nhin va tinh
hinh chap hanh 4n cda ngudi d6; Pé nghi tdoa 4n
xem xét, quyét dinh gidm thdi han chip hanh 4n
phat tli, tam dinh chi chdp hanh 4n phat tu, tha tu
truc thdi han c6 diéu kién ddi véi pham nhin
theo quy dinh ctia phédp luat; Thuc hién 1€nh trich
Xuét clia cd quan c¢6 thim quyén; Nhin tai sin,
tién ma pham nhan, thin nhin clia pham nhan ty
nguyén ndp tai trai giam d€ thi hanh 4n, chuyén
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cho cd quan thi hanh dn dan sy ndi Toa dn da xét
Xl s6 thim vu 4n c6 tru s& hodc cd quan thi hanh
dn din sy dugc uy thac thi hanh dn; Nhén tai san,
tién do co quan thi hanh 4n din sy chuyén dén dé
giao cho pham nhén theo quy dinh ctia Luat Thi
hanh 4n dan sy; Phoi hgp véi co quan thi hinh 4n
dan su trong viéc cung cip thong tin vé ndi chdp
hanh 4n phat tii va viéc thyc hién quyén, nghia vu
dan sy cia pham nhén, thong tin noi vé cu trd cda
ngudi chdp hanh xong 4n phat ti, ngudi dugc dic
x4, ngudi dugc mién chidp hanh 4n phat ti, ngudi
dugc tha ti trudc thdi han cé diéu kién; chuyén
giao gid'y t ¢6 lién quan d€n pham nhan phdi thi
hanh hinh phat tién, tich thu tai sdn, cdc nghia vu
dan su; CAp gidy chitng nhan chip hanh xong 4n
phat tu,gidy ching nhin tha ti truc thdi han c6
diéu kién; Lam thd tuc gidi quyét trudng hgp
pham nhan chét; Ap gidi, ban giao pham nhin la
ngudi nudc ngoii theo quyét dinh clia Toa 4n vé
viéc chuyén giao ngudi dang chdp hanh 4n phat
tii; Ti€p nhan, t6 chitc quan ly giam giit, gido duc
cditao pham nhanla cong din Viét Nam pham tdi
va bi két 4n phat ti & nuSc ngoai dudc chuyén
giao vé Viét Nam dé chap hanh 4n; Thyc hién cic
quy dinh ctia Luat Thi hanh 4n vé thi hanh 4n phat
truc xudt; Thuc hién thdng ké, bdo cdo vé thi hanh
dnphat ti; Thyc hién nhiém vu, quyén han khdc
theo quy dinh clia phédp luit.

T& chitc bd may quan ly cla trai giam dugc
quy dinh tai Piém b khodn 4 Piéu 17 Luat Thi
hanh 4n hinh sy nim 2019 va khodn 1 Diéu 5 Nghi
dinh s6 133/2020/ND-CP huéng din Luat Thi
hanh 4n hinh sy gdm c6: “Giam thi, Phé giam thi,
Trudng phan trai, Phé trudng phan trai, Doi
trudng, Ph6 doi trudng; si quan quin nhan chuyén
nghiép, ha si quan; chi€n si va cong nhan Cong
an, cong nhan vién Qudc phong”. Ciing theo quy
dinh tai khodn 2 Diéu 5 Nghi
133/2020/ND-CP thi “Gidm thi, Phé gidm thi,
Trudng phan trai, Phé trudng phan trai, Doi
truéng, Phé doi trudng phai 1a ngudi da t6t nghiép
dai hoc cdnh sat, dai hoc an ninh, dai hoc luit trg
1én va ddm bdo cic tiéu chudn khéc theo quy dinh
cia Bd Cong an, Bo Qudc phong”. Cu thé, Gidm
thi, Ph6é Gidm thi, qudn gido, chuyén vién, nhian

dinh sO

vién, k¥ thuat vién, si quan, chi€n silam nhiém vu
bado vé phdi la nhitng ngudi c6 pham cha't chinh tri
tot, trung thanh véi Pang, v6i ché @0, c6 y thic t&
chifc, ky luat, nim vitng chinh sach, hi€u bi€t va
ton trong, chdp hanh nghiém chinh phédp luat;
Gidm thi vd Phé Gidm thi phdi 1a ngudi da tot
nghiép dai hoc cdnh sdt hodc dai hoc an ninh hodc
dai hoc ludt hodc c6 trinh do tuong duong. Quin
gido, chi huy luc lugng bdo vé phai la ngudi da tot
nghiép trung hoc canh st hodc trung hoc an ninh
hodc c¢6 trinh d6 tuong duong; Chuyén vién, nhan
vién, ky thuét vién phai 1a ngudi dugc dao tao,
nim vitng nhitng ki€n thitc vé linh vyc chuyén
mon ma minh ddm nhiém; Chi€n si 1am nhiém vu
bdo vé phai 1a nhitng ngudi di dugc huan luyén
vé nghiép vu bdo vé trai giam.

Bén canh viéc xdc dinh cdc tiéu chi ctia cdn bo
thi hanh 4n phat tt, Ludt Thi hanh 4n hinh sy ndm
2019 con quy dinh vé viéc Nha nuSc bdo ddm
bién ch&, can bd can thi€t cho cdc cd quan quin 1y
thi hanh 4n hinh sy, cd quan thi hanh 4n hinh sy,
trong d6 c6 ddi ngli can bd thi hanh an phat tu, tai
Diéu 170. Tru6c tinh hinh s lugng pham nhan
ngay cang ting nhanh, s6 lugng bién ché cho luc
lugng quén 1y va truc ti€p thi hanh d4n con thi€u vé
s6 luong, chat lugng, cdn bo con han ché vé trinh
dd, d€ ddm bio cong tac thi hanh 4n thi ngudi lam
cong tac thi hanh 4n hinh sy, ddc biétla can bo thi
hanh 4n phat tu “phai dudc dao tao, hudn luyén
chuyén mon nghiép vu, bdi dudng phap luit phi
hdp v6i nhiém vu, quyén han dugc giao” (khodn 2
biéu 170).

2. Thyc trang hé théng té chifc va doi ngii
can bd thi hanh an phat tu

Nhitng k€t qua da dat dudc trong cong tdc quin
1y, gido duc pham nhén chinh 1a thanh qua cta
qud trinh c6 ging, tuan thl va thyc hién nghiém
chinh cdc quy dinh ctia phdp luit ¢6 lién quan cia
cdc cd quan, t6 chifc va cd nhan trong cong tic thi
hanh hinh phat tii. Viéc bdo ddm quyén clia pham
nhan phu thudc ri't 16n vao dodi ngii cdn bd, chién
silam nhiém vu gido duc, quan ly pham nhan. Bdi
vi, phdp luit dit c6 quy dinh 6 rang, cu thé dén
dau, hiéu qui cda né phu thudc rit nhiéu vio
nhin thiic va hanh dong clia ngudi truc ti€p dp
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dung cdc quy dinh dé. Khi cdc cd quan, cd nhan
nay thuc hién dding cdc quy dinh vé chiic ning,
nhiém vy cia minh trong viéc quéan ly, gido duc,
cdi tao pham nhan thi ddng thdi cdc quyén con
ngudi clia pham nhéan ciing dugc bdo ddm. Bén
canh nhitng k&t qud da dat dudc, cong tac thi hanh
4n nhin tir géc d6 bdo ddm quyén con ngudi trong
nhitng nim qua vin con mot s ton tai, thi€u sot
va han ché& nhat dinh.

Trén thyc t€, doi ngii can bod thi hinh d4n con
thi€u cd vé s6 lugng va chit lugng, trinh do
chuyén moén nghiép vu chua ddp dng dudc yéu
cAu cong tdc. Cong tdc xay dung doi ngii cdn bo
lam cong tdc thi hanh 4n phat ti chua ddp tng
dugc yéu cAu ngay cang cao ddi vdi viéc bdo ddm
quyén con ngudi cia ngudi chAp hanh hinh phat ti
trong thi hanh 4n hinh sy. Bdi ngli cdn bd thi hanh
hinh phat ti vin con thi€u vé sd lugng, yéu vé
trinh d6 va ning lyc chuyén mon, vé y thifc va
trach nhiém khi thuc hién nhiém vu. T8 chic bién
ch& va quyén han ctiia cd quan lam cong tdc thi
hanh dn chua tuong xing véi nhiém vu dugc giao.

Cédn bd chién sy, nhat 1a lyc lugng cdnh sit
bao vé phian dong dugc phat trién tir ngudn cong
dan di thyc hién nghia vu quan sy c6 thdi han, sau
d6 ti€p tuc dao tao, bdi dudng d€ chuyén sang ch&
d6 chuyén nghiép. Chat lugng diu vao thdp din
dé&n nhiéu khé khin, thach thic cho cong tdc gido
duc, quan 1y pham nhin, dong thdi dit ra nhiém
vu cAp thiét trong viéc ddo tao, bdi dudng ning
cao chi't lugng doi ngii cdn bo.

K&t qui thong ké vé trinh do nghiép vu va
thAm nién ctia cdn bd chi€n s§ cong tdc tai cdc trai
giam thudc B6 Cong an clia Téng cuc Canh sat
Thi hanh dn hinh sy va hd trg tv phdp - Bo Cong
an (giai doan tif nim 2010 dén nim 2018) chi ra
ring, s6 cdn bd chua qua dao tao, so cip, trung
cap chi€m tf 1& cao. Trong khi dé, cdc cdn bo c6
trinh d6 dai hoc, cao ding chi€m ti 1& 20.34%
(ndm 2014), 20.34% (ndam 2015), 20.34% (nim
2016), 17.79% (nam 2017) va sau dai hoc chi
chi€m mot ty 1é rit nhd 0.11% (nim 2014), 0.13%
(nam 2015), 0.13% (ndm 2016), 0.22% (nim
2017). Céc can bd chua c6 nhiéu kinh nghiém,
gan 40% cén bd chi c6 dudi 5 nim thAm nién, sd

80 S6 25 -Thang 11/2021

cdn bd thAm nién cao trén 10 nim dén 30 nim
chi€m hon 20%, thAm nién trén 30 nim chi dat
trén 10%. Mit bing trinh d6 hoc van cling nhu
chuyén mon chua cao, chua c¢6 nhiéu kinh nghiém
thuc tién trong cong tdc dan dén viéc chua ddp
ting dudc nhu cAu qudn 1y, gido duc pham nhin
trén thuc t€.

B4o cdo Téng két 30 nim d6i mdi cong tic
gido duc cdi tao va tdi hoa nhap cong dong clia
Téng cuc VIII néu ré: Poi ngii cdn bd lam cong
tdc gido duc, quin gido con thi€u vé so lugng, mot
bd phan con y&u vé chit lugng, nhat 1a thi€u doi
ngii can bd dugc dio tao co ban vé chuyén nganh
tam 1y, gido duc, su pham, day nghé nén thi€u
ki€n thiic, han ché&, bat cip vé kha ning tu duy va
k¥ ning td chic gidi quy&t cdc yéu cau nhiém vu
ngay cang cao ctia cong tac gido duc cai tao pham
nhan'. Ngoai ra, ch€ do chinh sdch ddi véi cdn bd
chua dugc quan tim, siu st va tao diéu kién dé
khuyé&n khich cdn by gin két, trach nhiém véi
nghé hon. Ché& dd phu cAp nghé nghiép con chua
tuong xing dé c6 thé kip thdi dong vién, khuyén
khich c4n bd thém nhiét tinh, tin tuy véinghé. Vé
bién ché& cdn bd lam cong tdc quin Iy tam gitt, tam
giam vd pham nhan vira thi€u vé s6 lugng chua
ddp tng yéu cau vé chuyén mon, yéu cau cong
tdc quan ly tam gi®, tam giam trong thdi ky mdi.

Mit khdc, nhin thic vé quyén va bdo ddm
quyén con ngudi trong thi hanh hinh phat ti con
chua day di. Trong thdi gian qua, luc lugng cdn
bd chi€n sy thi hanh 4n di c6 nhiéu chuyén bién
tich cuc trong nhan thic vé thi hanh hinh phat ti,
ciing nhu quyén con ngudi trong thi hanh hinh
phat ti. Tuy nhién, mot bd phan cdn bd van chua
nhin thitc dugc day dd va ro vé vai tro, vi tri, trach
nhiém ctia minh vé viéc bido ddm quyén con ngudi
trong thi hanh hinh phat tit. Nhiéu c4dn bo con chua
ndm bit dudc cdc quy trinh v quy dinh lién quan
dé&n chic ning nhiém vu clia minh; chua kip thdi
nim bit tAm 1y, di€n bi€n tv tudng tiéu cyc clia
pham nhan dé€ 4p dung céc bién phdp phong ngira
thich hdp nhim ngin chin kip thdi cdc viéc dot
xuat xay ra. Van con tinh trang cdn bd thi€u tinh
than trach nhiém, thi€u guong miu, dao ditc nghé
nghiép din dé&n nhitng hau qua dé xay ra cic vi
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pham trong qu4 trinh chdp hanh 4n. Mot s6 trudng
hdp cén bod thi hanh 4n 1a d6i tugng c6 hanh vi
xam hai d&€n quyén va viéc thu huéng quyén cida
pham nhéin trong qud trinh thyc hién nhiém vu ctia
minh, vi du nhu viéc ti€p tay cho pham nhin vi
pham phdp luit trong cd s§ giam giit. Pién hinh 12
vu viéc 3 cyu quin gido gbm Nguyén Phudc
Thu4n, Nguyén Minh Huan vd Chiu Minh Nhuyt
dudc phdn cong phu trach nhitng pham nhan chua
thanh nién tai trai giam Long Hoa (Long An) dung
nhuc hinh khi€n mot pham nhin t& vong vao
thang 10/20172. Hay trudng hgp tai Trai giam
Cong an Binh Thudn, Pai iy Lé Minh Son trong
qud trinh thuc hién tudn tra, canh gdc d3 mang
dién thoai cho pham nhan goi dién va thu tién tir
5-15 triéu ddng/ngudi, tién duge chuyén vao tai
khodn vg Son va tf;ng s tién thu dugc tir hoat
dong @6 1én d&€n hon 90 triéu dong>.

Vé chit lugng doi ngii cdn bod thuc hién cong
tdc thi hanh hinh phat tli, ¢6 thé néi qua tirng giai
doan di dugc quan tAim ci vé s6 va chit lugng.
Tuy nhién, can c¢é nhitng quy dinh chit ché va
nghiém khic hon trong viéc xif phat cic trudng
hdp cdn bd ¢d tinh vi pham. Bén canh d6, cin ting
cudng cong tic gido duc, ddo tao vé trinh d9, nhan
thitc va niing luc thuc tién cho cdc cdn bo truc tiép
thyc hién cong tic nay. Bdo dam tinh chuyén
nghiép, c6 su linh hoat trong viéc ap dung ly
thuy&t va thyc tién.

3. Mot s6 giai phap nang cao phim chat,
nang luc, trinh d§ cho ddi ngii can b lam cong
tac thi hanh an phat tu

Thit nhdt, rén luyén pham chi't dao ditc d€ han
ch& d&€n muc t6i da nhitng vi pham trong cong tic
quéan 1y, gido duc pham nhan. D€ thay d6i nhan
thitc cho cdn bd lam cong tdc thi hanh 4n, thudng
xuyén t§ chifc gido duc tu tudng qua cic budi néi
chuyén chuyén dé, cic budi hoc chinh tri d€ rén
luyén kip thdi va thudng xuyén ddi véi cdn bd lam
cong tdc thi hanh 4n, gitp ho nhin thifc day di vé
tdm quan trong va vi tri cla cdng tdc gido duc,
quén ly pham nhan.

Thit hai, ting cudng sd lugng cdn bo tryc ti€p
thuc hién cdng tac thi hanh dn. Trudc tinh hinh
phtic tap ctia cdc hoat dong giam gitt G trai giam,

s6 lugng pham nhin ngiy cing ting v6i nhiéu
thanh phin nguy hi€m, con d6 hung hin, trong khi
luc Iugng can bo con thi€u nhiéu vé s6 lugng va
khong dong déu vé chat lugng thi viéc cAn quan
tam d6 1a thudng xuyén ra soat doi ngii hién c6 dé
c6 thé kip thdi bd sung di cdc cdn bd c6 ning luc,
kinh nghiém d€ diéu chuyén, bé tri cong viéc phi
hdp vé6i ning luc va vi tri cong tic. Pong thdi,
phdi tri€n khai cdc chinh sich dii ngo, vu tién
khuyé&n khich cdn bd yén tam cdng tdc, tich cuc
cong hién.

Thit ba, b6 sung va ting cudng bién ché&, c6 ché
dd uu tién v6i cdc can bd ¢6 tay nghé cao, chuyén
mon gidi. Pitng trude tinh hinh phat trién kinh t& -
x4 hoi dat nuSc, hoat dong gido duc, quin ly
pham nhan doi hdi cdc cdn b thi hanh dn phai ¢
ki€n thifc sdu rong, am hi€u nhiéu linh vuc nhu
tam 1y, phap luit, vin héa, vin nghé,... nim bit
dugc cdc dic di€m clia pham nhan vé& thanh phén,
trinh d9, gidi tinh,... xay dung déi ngl can bd co
tay nghé cao, chuyén mon gidi, dic biét 1a nhitng
trai giam c¢6 nhiéu pham nhin nit, pham nhan 1a
ngudi nudc ngoai, ngudi dan tdc thi€u s0,... v6i
nhitng dic diém dic trung vé tAm sinh ly. Vi vay,
dé bio dam tot nhat quyén va lgi ich ctia nhitng
ddi tugng pham nhan nay, cling nhu bdo ddm hiéu
qud clia cdc bién phép gido duc, cdi tao ddi v6i ho
thi doi héi doi ngli cdn bo phdi c6 di diéu kién,
tiéu chudn va ning luc d€ c6 thé thyc hién tot
nhiém vu ctia minh.

Thit tu, thudng xuyén kiém tra viéc thuc hién
chic ning, nhiém vu clda cdc cdn bo thi hanh dn,
phdi hop chit ché véi cdc cap trong cong tdc quin
1y cdn bo. Kip thdi khen thudng cdc cd nhan, tip
thé 1ap cong, c6 nhiéu thanh tich trong cong tic
quan 1y, gido duc pham nhin; dong thdi xt 1y
nghiém minh cdc trudng hgp vi pham, dic biét 1a
cdc hanh vi 1gi dung chiic vu, quyén han d€ truc
1gi c4 nhan, lam dung, béc 16t pham nhan vé vat
chat va tai sdn...

Thit ndm, ting cudng tdp huin, dao tao nang
cao chat lugng, ning luc chuyén mon cho dodi ngii
c4n bo thi hanh hinh phat ti. Hing nim, nén ti€n
hanh t8 chic tdng k&t ddnh gid theo dinh ky cong
tdic quan ly, gido duc pham nhin, cdc khéa tap
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huin chuyén dé nang cao chuyén mon trong cong
tdc thi hanh hinh phat t, tdp hudn gidp cdn bo
nim vitng va cap nhat diy di cdc quy dinh phdp
luat vé trinh ty, thi tuc thi hanh 4n; quyén, 1di ich
va nghia vu cia pham nhan; trich nhiém va
quyén han cédc cd quan; k§ ning quin 1y nim bit
tdm Iy pham nhan...

Céc trai giam can phdt dong cdc phong trao thi
dua thong qua céc hoi thi cda nganh lién quan dén
cong tic gido duc pham nhan; diy manh phong
trao, khuyé&n khich cdn bo tham gia cdc hoat dong
sang ki€n nghé nghiép; xdy dung chuyén dé
nghién ctu khoa hoc vé& thi hanh 4n phat tu;
khuyé&n khich va tao diéu kién cho cdn bd di dio
tao, hoc tdp nang cao trinh d6 & cdc co s dao tao
dai hoc va sau dai hoc.

4.Kétluan

Cé4c cdn bd lam cong tac thi hanh hinh phat tu
12 nhitng ngudi ti€p xic truc ti€p va déng vai tro
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quan trong trong viéc bdo ddm quyén va 1di ich
hgp phap ctia pham nhin. Lya chon ddi ngd can
bd lam codng tdc thi hanh hinh phat ti phai la
nhitng ngudi c6 trinh do, c6 dao dic va trich
nhiém nghé nghiép d€ tranh cic trudng hdp
khong hoan thanh nhiém vu, gdy thi€t hai truc
ti€p d&n viéc thuc hién cdc quyén clia pham nhén,
4nh hudng dén uy tin ctia Pdng va Nha nudc doi
vdi nhan dan. Chinh vi vy, cong tic phdt trién
cén bd ludn duge quan tAim hang dau véi muc dich
nang cao ning lyc cdng tidc, ning cao nhan thic
v€ trdch nhiém, y thic trong viéc ddm bdo quyén
con ngudi cho pham nhan. C6 nhu thé khi ti€p xic
v6i pham nhan, nhitng ngudi nay mdi c6 nhitng
ng x& dding myc va y thic trong viéc bdo dam
quyén va 1gi ich hdp phdp clia ho, han ché& dén
mic t6i da nhitng hoat dong tuy tién, trdi phdp
luat din d&n vi pham vé quyén con ngudi trong
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ABSTRACT:

Human is the most important factor which decides the quality of all activities. Correctional
officers are the main force to enforce imprisonment and they plays an important role in the
enforcement of legal provisions on ensuring human rights during the imprisonment enforcement.
Correctional officers are responsible for preventing prisoners human rights violations. Improving
the capacity, expertise, professionalism and sense of responsibility of the corectional officers is
one of the important solutions to ensure human rights of prisoners during the imprisonment
enforcement. This paper presents legal provisions and an overview about the orgranization of
correctional officers. Based on this paper’s findings, some recommendations are proposed to
improve the quality, capacity and professionalism of correctional officers in Vietnam.

Keywords: human rights, prisoner, enforcement of imprisonment.
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